UNITED NATIONS

Human Rights System


Presenter
Presentation Notes
Hello.  I’m Jim Hart and I’ve prepared this presentation to give you some background in how the UN Human Right system works.  To see both the notes and the slides click on the small callout in the lower left corner of this page.  Then you’ll have to advance the notes and the slides separately.  I’ll see you in class on Wednesday.”


Q



Presenter
Presentation Notes
Let’s begin with the overall organization of the UN.  On this slide the major organs are represented in a circle around a hexagon.
 
The hexagon stands for the General Assembly because it’s the central organ.  It is the one organ in which all members are represented and has responsibility for all areas in which the UN acts.  It functions somewhat like a parliament.  It “...may discuss any questions or any matters within the scope of the present Charter....” (Charter Art. 10)  Every member of the UN has one vote and may have up to five representatives.  “The General Assembly is the main deliberative organ of the UN. Decisions on important questions, such as those on peace and security, admission of new members and budgetary matters, require a two-thirds majority. Decisions on other questions are by simple majority.” (http://www.un.org/en/ga/about/index.shtml)  The other organs have specialized roles.
 
SC stands for Security Council, which has “primary responsibility for the maintenance of international peace and security...” (Charter Art. 24).  It has five permanent members, the US, Russia, China, the UK, and France and ten nonpermanent members who are elected by the General Assembly.  It is the tail that wags the dog.  Its responsibility for security and the size and strength of its five permanent members gives it enormous clout. 
 
SG stands for the Secretary General, who is like the chief administrator and whose offices provide administrative services to the other organs and agencies.
 
The ICJ is the International Court of Justice, which is the judicial arm of the UN.  Although it is a part of the UN, it has judicial independence.  Although it has taken some cases on human rights, its influence in this area is not as great as that of the other organs.  So this is all I’m going to say about it today.  
 
TC was the Trusteeship Council.  Its job was to decolonize large parts of Africa and Asia after WWII.  It was so successful that it ceased operations on November 1, 1994.  Although we’re not going to cover it, its work had an enormous effect on the UN.  As former colonies became independent nations, they joined the UN, which changed the organizations’ membership by adding many undeveloped nations from south of the equator.  The highly developed nations of the north (i.e. Europe and North America) that had originally created the UN became a minority of its membership.
 
ECOSOC stands for Economic and Social Council , which is “...the central forum for discussing international economic and social issues, and for formulating policy recommendations addressed to Member States and the United Nations system.”  Its members are elected by and it report to the General Assembly.  Its influence on human rights was substantially decreased in 2006.
 



GENERAL ASSEMBLY

3rd Committee: Social, Humanitarian & Cultural

6" Committee: Legal Issues

Human Rights Council 2006-

Committee Against Torture

Committee on the Elimination of Discrimination Against Women
Committee on the Elimination of Racial Discrimination

Committee on the Rights of the Child

Committee on the Protection of the Rights of All Migrant Workers
and Members of Their Families



Presenter
Presentation Notes
This slide represents the General Assembly and its subsidiary organs that are concerned with human rights.  The first two are main committees.  The main committees try to find agreement among members on particular issues and prepare resolutions and decisions for the General �Assembly.  All members of the General Assembly are represented on all of these committees.  Although the greatest part of the work of the Third Committee (The Social, Humanitarian, and Cultural Affairs Committee) is human rights, particularly the reports of the Special Procedures, it also deals with social development questions such as issues related to youth, family, aging, persons with disabilities, crime prevention, criminal justice, and international drug control.
 
The Sixth Committee (Legal Issues) considers matters such as universal jurisdiction, the rule of law at the national and international levels, criminal liability of UN officials, the Report of the International Law Commission, the Report of the UN Commission on International Trade Law, the law of transboundary aquifers, etc.  It would seek agreement on the text of any new human rights treaty.
 
The Human Rights Council (HRC), which was created in 2006, is the successor of the Commission on Human Rights, which was a subsidiary body of ECOSOC from 1946 to 2006.  The purpose of the HRC is to promote and cajole members to live up to the obligations they have undertaken by accepting human rights treaties. In the words of its founding document, it “...is responsible for strengthening the promotion and protection of human rights around the globe.....”  It is the one institution that is a subsidiary of a body that was created by the UN Charter whose primary, nay only, function is human rights.  It is, thus, the most important of what are called the “Charter-based bodies” for human rights.
 
The rest of the subsidiaries of the General Assembly that are listed here are committees that have been created to administer the treaties after which they have been named.  They are independent of the HRC.  I’ll describe their activities later.



SECURITY COUNCIL

International Criminal Tribunal for the Former Yugoslavia
International Criminal Tribunal for Rwanda

Working Group on Children and Armed Conflict

Peacekeeping Operations & Missions —



Presenter
Presentation Notes
The Security Council takes few actions, as compared to other UN organs, that relate to human rights, but those that they do take are of enormous importance because of the close relationship, nay, overlap, between humanitarian and human rights.  The two criminal tribunals listed here try defendants on the basis of violations of the most egregious human rights such as the prohibition against genocide.



ECONOMIC & SOCIAL COUNCIL

Committee on Economic, Social, & Cultural Rights

Commission on the Status of Women 1946-

Committee on Non-Governmental Organizations [NGOs]

Permanent Forum on Indigenous Issues

Commission on Human Rights 1946 - 2006



Presenter
Presentation Notes
This slide shows the subsidiary organs of ECOSOC that deal with human rights in some way.  The Committee on Economic, Social and Cultural Rights was set up to monitor and enforce adherence to the International Covenant on Economic, Social and Cultural Rights.  It is one of the Treaty Bodies that will be covered in detail later.  The Commission on the Status of Women was established at the birth of the UN.  In its early years it was responsible for promoting a number of recommendations and resolutions on women’s rights.  Recently it organized the World Conferences on Women that have played a major role in bringing cohesion to the international women’s movement.  The Permanent Forum on Indigenous Issues is responsible for the promotion, education, and integration of indigenous issues throughout the UN.   Although ECOSOC is the natural home of human rights issues, its inability to deal with them effectively led to the demise of the Commission on Human Rights and the birth of the Human Rights Council in the General Assembly in 2006.  Its greatest influence on human rights now comes from its credentialing of non-governmental organizations (NGOs), whose participation in the activities of the Human Rights Council is substantially greater than it ever was in the former Human Rights Committee. 



SECRETARIAT

Secretary General

Office of the High Commissioner for Human Rights

Office of the Special Advisor to the Secretary General on the Prevention
of Genocide



Presenter
Presentation Notes
The Office of the High Commissioner for Human Rights is part of the Secretariat and the High Commissioner is appointed by the Secretary General.   The Office of the High Commissioner provides administrative support for all of the procedures and methods that will be described next.



Charter-based Bodies

 Are “...those (a) whose creation is directly
mandated by the UN Charter,...or (b) which
nave been authorized by one of those
oodies,....” (STEINER, ALSTON, & GOODMAN,
HUMAN RIGHTS IN CONTEXT 737 (2007)).

 The Political Organs:
— Security Council
— Secretariat
— General Assembly
— Economic and Social Council



Presenter
Presentation Notes
There are two kinds of human rights agencies whose main responsibility is the promotion, monitoring and enforcement of the UN treaties: Charter-based Bodies and Treaty Bodies.  The Charter-based Bodies are just what they sound like, bodies “...(a) whose creation is directly mandated by the UN Charter,...or (b) which have been authorized by one of those bodies,....”   Their members are representatives of the states that are members of the UN and they are the fora for discussion of the actions those bodies take.



Human Rights Council Methods

1. Special Procedures

2. Universal Periodic Review
3. Complaint Procedure

4. Special Sessions


Presenter
Presentation Notes
The HRC uses these four methods to fulfill its mandate.  Now I’m going to explain how each one works and mention some of the documents they produce.



Human Rights Council Methods

1) “Special Procedures”

— Coordination Committee of Special
Procedures

—Thematic & Country Mandates
“Special Rapporteur”
* “Independent Expert”

e Working Groups usually composed of five independent
experts

e “Special Representative of the Secretary-General” and
“Representative of the Secretary-General”.


Presenter
Presentation Notes
The Special Procedures are individuals or working groups of five individuals.  There are two types of special procedures: those with a country mandate and those with a thematic mandate.  Those with a country mandate cover all human rights in a particular country, whereas those with a thematic mandate cover one or a small group of related rights all over the world.  There are 9 country mandates and 37 thematic mandates.  They are not political appointees; they are independent experts in their specialty.  Independent here means that they cannot take direction or be subject to influence or retaliation from their home countries.  They can work under any of the titles listed on this slide although the most commonly used is “special rapporteur.”  They take communications, which is a euphemism for complaint, visit countries, make reports, and disseminate the results of their work.  



Human Rights Council Methods:
Special Procedures

—Communications

e Receive information, check it’s accuracy, communicate it
to the Government through diplomatic channels

e Standards of admissibility
— Written
— Sender’s identity & address
— Description of violation
— No anonymous communications
— May not be based only on reports of mass media

e Urgent Appeals for time-sensitive violations of a very
grave nature

e Letters of Allegation for violations that have already
occurred



Presenter
Presentation Notes
When the mandate holder receives information concerning a particular violation , he or she first checks to make sure it is admissible.  The five standards of admissibility listed on this slide are common among international organizations.  Then the mandate holder sends a communication to the country so that it can make sure the complaint is accurate; it may resolve the complaint itself; or it can send a response to the UN.  The victim and author, if they are not the same, are not revealed to the country.   If the event complained of is imminent and severe, the mandate holder may issue an urgent appeal so that the country will postpone its action until the situation can be examined objectively.  If the event has already occurred a letter of allegation is issued.  The mandate holder tries to engage with the government in a dialogue in order to find a resolution.   In cases in which the country is recalcitrant and has a bad track record, the mandate holder can issue a press release and statement.  “A summary of the exchange of information will be provided in reports on communications submitted periodically to the Council.” (Manual of Operations of the Special Procedures of the Human Rights Council, 11, Aug. 2008)  The list of documents that are associated with this procedure would include the original complaint, the communication to the government, a potential press release, and the mandate holder’s report.



Human Rights Council Methods:

Special Procedures

— Country Visits (Missions)

e |nvitations & Requests for Visits

* Preparation
— OHCHR country assessment
— Contacts with UN Country Team (UNCT)
— Security Arrangements

e Conduct of Visit
— Begin & end with meetings with Government
— Meet NGOs, victims, withesses


Presenter
Presentation Notes
Mandate holders visit countries to see the human rights situation in those countries on the ground.  They cannot visit without an invitation.  If a visit is long overdue or the mandate holder has new information that would give him or her reason to visit, the mandate holder may request an invitation or wangle one through political channels.  A few countries have gone so far as to issue “standing invitations” to any mandate holder.
 
Mandate holders prepare for visits carefully.   The OHCHR prepares a country assessment that covers legislation, relevant policies and programs, institutions, administrative practices, and case law, as well as specific information relating to alleged violations or particular situations of concern.  Mandate holders discuss and negotiate the arrangements with the governments.  Governments must make certain guarantees, which include security arrangements that will not limit the mandate holder’s freedom of movement; freedom to visit prisons and places of interrogation; freedom to talk to NGOs, prisoners, private persons, and local authorities of all branches of government; and the freedom to access and consult any documentary evidence that relates to the purpose of the visit.  Those who speak to the mandate holder must be protected from retaliation.  Finally, the mandate holder speaks to other mandate holders, other UN agencies, the UN Country Team (UNCT), the OHCHR field presence, NGOs, and other national institutions.  
 
At the end of the visit, the mandate holder discusses his or her preliminary findings and recommendations with the government and holds a press conference to announce them.  



Human Rights Council Methods:

Special Procedures

—Report

e Contains the itinerary, description of the principal
meetings, an analysis of the situation, and a set of
conclusions and recommendations directed towards the
Government and other relevant actors.

e Sent to Government for corrections
Published separately

Submitted to HRC, 1/3 to GA, & a few to SC
e |nteractive dialogue

e Country mandate reports
http://www?2.ohchr.org/english/bodies/chr/special/countries.htm

 Thematic mandate reports
http://www?2.ohchr.org/english/bodies/chr/special/themes.htm



Presenter
Presentation Notes
The mandate holder then writes a report that may be published separately or included in a broader report.  The report should take the government’s comments into consideration and may have material from the government, the UNCT, NGOs, and others appended to it.  All of these reports are submitted to the HRC, about a third are submitted to the General Assembly, and a few go to the Security Council.  “Mandate holders present their reports to the HRC, and in some cases to the GA, and States are given the opportunity to respond to the contents of the reports and to pose questions to the mandate holders.” (Manual of Operations of the Special Procedures of the Human Rights Council, ¶86, page 22, Aug. 2008)   This slide has referred to several types of documents including a country invitation, the written agreement between the mandate holder and the government, the itinerary, the OHCHR’s country assessment, anything the UNCT or an NGO might provide the mandate holder, and, of course, the final report.


http://www2.ohchr.org/english/bodies/chr/special/countries.htm
http://www2.ohchr.org/english/bodies/chr/special/themes.htm

Human Rights Council Methods:

Special Procedures

—Thematic Studies
—Dissemination of Information

e All mandate-holders have a webpage
(http://www2.ohchr.org/english/bodies/chr/special/index.

htm ) on the OHCHR website that provides information
about the mandate, links to their reports and other
relevant documents.

e OHCHR publishes
— “Special Procedures Bulletin” quarterly and

— “Facts and Figures” annually


Presenter
Presentation Notes
Holders of thematic mandates also produce reports that are limited only to the theme of their mandates, but cover the entire world or large regions of it.  The URL on this page links to a page that has links to the websites of all mandate holders.


http://www2.ohchr.org/english/bodies/chr/special/index.htm
http://www2.ohchr.org/english/bodies/chr/special/index.htm
http://www2.ohchr.org/english/bodies/chr/special/index.htm
http://www2.ohchr.org/english/bodies/chr/special/index.htm

Human Rights Council Methods:

Special Procedures

— Follow up to communications

e Both backward & forward looking
e [nteractive dialogues

— Follow up to country visits

e Shape recommendations
e Follow up initiatives


Presenter
Presentation Notes
The special procedures may then follow up on either a communication or a visit.   The Manual of Operations of the Special Procedures of the Human Rights Council says “Follow-up to communications is undertaken in several ways, including: (i) through reporting to the HRC and other appropriate bodies on communications sent and replies received, and on observations on the relevant information; (ii) through the analysis of general trends...; and (iii) by maintaining a systematic and constructive dialogue with Governments concerned, the sources of communications and other partners.” (Manual of Operations of the Special Procedures of the Human Rights Council, ¶90, page 23, Aug. 2008)    In addition, OHCHR reports, thematic reports, and “Good News” stories analyze the information in depth both quantitatively and qualitatively.  Essentially this means that the UN keeps hounding repeat violators both privately and publicly.



Human Rights Council Methods

2) Universal Periodic Review
— All 192 member states

— Every 4 years

— Conducted by UPR Working Group = all 47
members of HRC

— Any member state can participate in the dialogue
— A “troika” of states = rapporteur


Presenter
Presentation Notes
This slide provides a very good introduction to the Universal Periodic Review.  The UPR was introduced in 2006 during the birth of the HRC and is said to be an entirely new procedure.   A “troika” is a Russian word for a group of three horses that were yoked together to pull a carriage and is now used for a group of three of nearly anything. (The American Heritage Dictionary of the English Language 1916 (3d ed. 1992)



Human Rights Council Methods: UPR

— Reviews are based on:

e information provided by the State under review, which
can take the form of a “national report”;

e information contained in the reports of independent
human rights experts and groups, other Special
Procedures, UN treaty bodies, and other UN entities;

e information from other stakeholders including non-

governmental organizations and national human rights
institutions.


Presenter
Presentation Notes
This slide indicates that there are three sources of information for the UPR: the state itself, other UN agencies, and outside organizations.  The national report is limited to 20 pages and the other two reports are limited to 10 pages each.
 



Human Rights Council Methods: UPR

— Conduct of Reviews
e Take place at UPR Working Group meeting.

 Any UN Member State can pose questions or make
comments or recommendations to the States under
review.

e Troikas set the agenda and chair the meeting.

— NGOs can participate by

e Contributing information to the “other stakeholders
report” (the shadow report);

e Attending UPR Working Group sessions; or

e Making statements at the HRC session at which the
outcome of the State reviews are considered.


Presenter
Presentation Notes
The term “UPR working group” in the first line in this slide includes all the members of the HRC.   It is the HRC working as the UPR working group.  The term, “shadow report,” is a term of art for a report that consists of information submitted by the NGOs and other groups outside the UN. These are often submitted.



Human Rights Council Methods: UPR

— Reviews are based on a state’s adherence to:
 the UN Charter;
e the Universal Declaration of Human Rights;
 human rights instruments to which the State is party;

e voluntary pledges and commitments made by the State
(e.g. national human rights policies and/or programs
implemented); and,

e applicable international humanitarian law.


Presenter
Presentation Notes
This slide lists the texts on which the UPR is based.  All, except humanitarian law, are obvious.  Humanitarian law and human rights law are not the same.  The International Committee of the Red Cross (ICRC) defines humanitarian law as “...a set of rules which seek...to limit the effects of armed conflict. It protects persons who are not or are no longer participating in the hostilities and restricts the means and methods of warfare.” (ICRC, Advisory Service on Humanitarian Affairs, What Is Humanitarian Law? 1 (July 2004), available at http://www.icrc.org/eng/assets/files/other/what_is_ihl.pdf )
 It explains the difference as follows: “While some of their rules are similar, these two bodies of law have developed separately and are contained in different treaties. In particular, human rights law – unlike international humanitarian law – applies in peacetime, and many of its provisions may be suspended during an armed conflict.”  (ICRC, Advisory Service on Humanitarian Affairs, What Is Humanitarian Law?  1-2 (July 2004), available at http://www.icrc.org/eng/assets/files/other/what_is_ihl.pdf )



Human Rights Council Methods: UPR

—The “troika” prepares an “outcome report.”

—The reviewed state can accept or reject
report’s recommendations.

—The Working Group adopts the report and
sends it to the HRC.

—All HRC docs are at

http://ap.ohchr.org/Documents/gmainec.aspx



Presenter
Presentation Notes
The troika’s draft report describes the interactive dialogue and gives the state recommendations for improving its application of human rights.  The state comments on the report and the report is edited to add the state’s comments.  It is then adopted by the Working Group and sent to the HRC.


http://ap.ohchr.org/Documents/gmainec.aspx

Human Rights Council Methods: UPR

— Follow-up

 The international community assists in implementing
recommendations with capacity-building and technical
assistance [Voluntary Fund for Financial and Technical
Assistance] with the consent of the country concerned.

e The HRC will decide if any specific follow-up is
necessary.

o After exhausting all efforts to encourage a State to
cooperate with the UPR, the Council will address cases
of persistent non-cooperation appropriately.


Presenter
Presentation Notes
The HRC may then offer the state capacity-building or technical assistance to help it implement the recommendations made in the report.  This aid would be provided through the OHCHR and relevant national human rights institutions. Relevant mandate holders will monitor the state’s progress and the next UPR will concentrate on what the state has done to implement the recommendations.  UPR is still a new procedure; the first cycle, which included all 192 UN members, lasted from 2008 to 2011.  So at the beginning of 2012 there is one UPR for each member state that met its obligation.



Human Rights Council Methods

3) Complaint Procedures
— Based on the old 1503 procedure

— “address consistent patterns of gross and reliably
attested violations of all human rights... in any
part of the world and under any circumstances.”

— Confidential & timely


Presenter
Presentation Notes
The complaints procedure is based on the old 1503 procedure whose most important characteristic is that it was confidential.   Experience shows that countries are much more likely to cooperate when a violation may not see the light of day.  This procedure is intended to address “consistent patterns of gross and reliably attested violations of all human rights and fundamental freedoms.”  (Human Rights Council Complaint Procedure, http://www2.ohchr.org/‌english/bodies/chr/complaints.htm (last visited Jan. 25, 2012)  Several complaints from individuals or single families may be joined together.  This process produces documents such as the complaints themselves, any evidence accompanying them, recommendations of the agencies that deal with them, and subsequent reports including any press releases that may result from a case.


Human Rights Council Methods:

Complaint Procedures

—Working Group on Communications

* Membership
— Appointed by the HRC Advisory Committee
— Five independent and highly qualified experts
— Three year term (renewable once)
— Geographically representative of the 5 regional groups

e Functions

— Assesses admissibility and merits of complaints

— Transmits case to the Working Group on Situations,
keeps the case under review or dismisses it.


Presenter
Presentation Notes
Although the complaints are sent to the OHCHR, the Working Group on Communications is the first substantive group to examine them.  Note that its members are independent experts.  Its major task is to decide whether complaints are admissible or not.


Human Rights Council Methods:

Complaint Procedures

—Working Group on Situations
* Membership

— Five members appointed by the regional groups from
among the States members of the HRC for one year.

* Functions
— Examines the complaints;

— Reports to HRC on consistent patterns of gross and
reliably attested violations of human rights and
fundamental freedoms; and

— Recommends what action to take.

e All HRC docs are at

http://ap.ohchr.org/Documents/gmainec.aspx



Presenter
Presentation Notes
This slide describes the Working Group on Situations, which makes the decision on the merits of the complaints.  Notice that it is made up of representatives of states; it has a more political role to play. 


http://ap.ohchr.org/Documents/gmainec.aspx

Human Rights Council Methods:

Complaint Procedures

 Don’t get confused!

e The HRC and the HRC Special Procedures have
a complaint mechanisms and five of the treaty

based bodies accept individual complaints
too.


Presenter
Presentation Notes
There are three different individual complaint procedures in the UN human rights system.


.

Human Rights Council Methods:
Complaint Procedures: Admissibility

— A complaint is admissible, unless:
* |s politically motivated

e Object not consistent with applicable HR
iInstruments

* |s based solely on reports of the mass media

e Domestic remedies have not been exhausted,
unless it appears that such remedies would be
ineffective or unreasonably prolonged.


Presenter
Presentation Notes
There are a lot of rules of admissibility.  I’m not going to list all of them, but I just want to give you their flavor.  Some of them are obvious while others may surprise you.  A complaint is not admissible if it is politically motivated; if its object is not consistent with applicable human rights instruments; it’s based solely on reports of the mass media – you have to include better evidence than that; and you must exhaust all domestic remedies.  The last one is common to international human rights organizations that take complaints. 



Human Rights Council Methods:

Complaint Procedures Outcomes

— Options:
e Discontinue the consideration of the case;

e Keep a situation under review, and request the State
concerned to provide further information;

e Keep a situation under review and appoint an
independent expert to monitor the situation and
report back;

e Continue consideration of the matter in public; or

e Recommend that the Office of the High Commissioner
for Human Rights (OHCHR) provide technical
assistance.


Presenter
Presentation Notes
These are the outcomes that the Working Group on Situations may adopt in any case.  I want to focus on the last two.  Although this process is intended to be confidential, in cases of states that have ignored the UN in such matters in the past, the UN may decide to make the case public through a press release or even a press conference.  This exposure brings the weight of public shame to bear on the case and that can be a powerful motivational force.
 
Finally the problem may be one of ignorance or lack of capacity to implement human rights obligations.  In this case the OHCHR can give technical assistance, which can include “...training law enforcement officials, revising national legislation or reforming the justice system..., and creating strong national structures capable of supporting a human rights-respecting democracy.  Assistance has taken the form of expert advisory services, training courses, workshops and seminars, fellowships, grants, provision of information and documentation, and assessment of domestic human rights needs.” (Julie A. Mertus, The United Nations and Human Rights: A Guide for a New Era 16 & 18, (2d ed. 2009))
 
The UN will provide technical assistance through a national human rights institution (NHRI), if it has one in the state.  It established these as permanent presences in states that needed long term assistance and requested it.  These offices are staffed with people who know the local language and customs, which enables them to work more effectively with the government and local civil society than those without this knowledge.  Their presence provides constant monitoring of the human rights situation and their numbers provide some measure of protection for their members.



Human Rights Council Methods

4) Special Sessions

— The HRC “...shall be able to hold special sessions,
when needed, at the request of a member of the
Council with the support of one third of the
membership of the Council...”


Presenter
Presentation Notes
Special Sessions are just what they sound like: sessions devoted to one topic.  They have been used primarily to condemn Israeli treatment of the Palestinians.  Special Sessions produce a plethora of the usual kind of UN documents such as agenda, transcripts, resolutions, and decisions.  Incidentally, full transcripts are called proces-verbal and carry the PV symbol.  Summary records carry the symbol SR, but the HRC suspended issuing them in 2011.  Other UN agencies still use SR however.


Treaty Bodies

* Are those that “...have been created by a
range of other human rights treaties
originating in UN processes.” (Steiner, Alston,
& Goodman, HUMAN RIGHTS IN CONTEXT 737
(2007)).

* Treaty Bodies Database:
— http://tb.ohchr.org/default.aspx



Presenter
Presentation Notes
Special Sessions are just what they sound like: sessions devoted to one topic.  They have been used primarily to condemn Israeli treatment of the Palestinians.  Special Sessions produce a plethora of the usual kind of UN documents such as agenda, transcripts, resolutions, and decisions.  Incidentally, full transcripts are called proces-verbal and carry the PV symbol.  Summary records carry the symbol SR, but the HRC suspended issuing them in 2011.  Other UN agencies still use SR however.

http://tb.ohchr.org/default.aspx

Treaty Bodies

e Human Rights Committee (ICCPR) (1966, 1976)

e Committee on Economic, Social and Cultural Rights (CESCR)
(1966, 1976)

e Committee on the Elimination of Racial Discrimination (CERD)
(1965, 1969)

e Committee on the Elimination of Discrimination against
Women (CEDAW) (1979, 1981)

e Committee against Torture (CAT) (1984, 1987)

e Subcommittee on Prevention of Torture (SPT) (2002, 2006)

e Committee on the Rights of the Child (CRC) (1989, 1990)

e Committee on Migrant Workers (CMW) (1990, 2003)

e Committee on the Rights of Persons with Disabilities (CRPD)
(2006, 2008)

e Committee on Enforced Disappearance (CED) (2006, 2010)


Presenter
Presentation Notes
This is a list of the treaty bodies.  It gives the name of each committee, the abbreviation of the treaty in parentheses, and ends with the year the treaty was first promulgated and the year it came into force.  The only committee not named after its treaty is the Human Rights Committee, whose treaty is the International Covenant on Civil and Political Rights.  Be careful when you see the initials HRC.  They may stand for Human Rights Council or Human Rights Committee.  You’ll know from the context.  Although a signature may indicate that a state consents to be bound by a treaty, more often a signature means that a state will “...refrain from acts which would defeat the object and purpose of a treaty” (Vienna Convention on the Law of Treaties, art. 18, May 23, 1969, 1155 U.N.T.S. 331) until it either makes clear its intention to be bound by the treaty or announces that it will not become a party to it. (Id.)



Treaty Bodies: Commonalities

e Each treaty is administered by a committee
that is named after the treaty except the
Human Rights Committee.

e Each committee consists of 10 — 25
independent experts who serve 1 term of 4 or
5 years and may be re-elected once.

e Each treaty requires States parties to submit
regular reports except the Subcommittee on
Prevention of Torture (SPT).


Presenter
Presentation Notes
Although these committees differ to some degree in their membership and operation, they do have some characteristics in common.  These are the most obvious.



Treaty Bodies Methods

Regular Reports http://tb.ohchr.org/default.aspx

nterstate communications

ndividual communications
http://www?2.ohchr.org/english/bodies/complaints.htm

Fact Finding

General comments
http://www2.ohchr.org/english/bodies/treaty/comments.htm



Presenter
Presentation Notes
These are the methods the treaty bodies use to monitor and enforce adherence to their respective treaties.  Not all of the committees use all of these methods.  But all of these methods are used by some committee.  Let’s look at them one at a time now.


http://tb.ohchr.org/default.aspx
http://www2.ohchr.org/english/bodies/complaints.htm
http://www2.ohchr.org/english/bodies/treaty/comments.htm

Treaty Bodies Methods: Regular
Reports

Required by the treaties

The initial report is usually due 1 or 2 years
after acceptance of the treaty.

Periodic reports are usually due every 4 — 5 yrs.

Some committees may request reports
whenever it seems appropriate.

Reports consist of a “common core document,”
a treaty specific document, & subsequent
periodic documents


Presenter
Presentation Notes
All of the committees require the state parties to submit regular reports.  Each committee has its own reporting requirements and procedures.  So I’m just going to describe the requirements and procedures that are the most common among the committees.
 
There are three kinds of reports: common core, initial treaty-specific, and periodic treaty- specific.  The common core report contains background information that should accompany all the reports.  It includes history, demography, educational system, descriptive statistics, the economy, industry and business, the form of government, and the legal system.  The last category includes a description of all of a state’s international human rights obligations, how they are integrated into the state’s legal system, and how they are promoted.   The other reports are specific to a particular treaty and its committee.
 
The initial treaty-specific report needs to educate the committee on the ways in which the state already adheres to at least some of the standards in the treaty and what challenges it must overcome to implement the treaty more fully than in the past.  The periodic treaty-specific reports recount the recommendations made by the committee after consideration of the last report, describe what has been done to respond to those recommendations, and describes the future challenges that it must overcome to implement the treaty even more fully than it currently has.  Common core documents may be 60 to 80 pages long; initial reports may be as long as 60 pages; and periodic reports may be no longer than 40 pages.
 
Unfortunately it’s not uncommon for reports to be late and, in some cases, very late or not submitted at all.  When the human rights system was reformed in 2006, a number of features were added to the reporting process to improve its effectiveness such as the common core document and follow-up procedures.



Treaty Bodies Methods:
The Reporting Process

Country Rapporteur List of issues Country

Report consults compiled, report & Constructive
Taskforce & NGOs, other adopted, & “shadow dialogue

Country UN agencies, sent to reports” held
Rapporteur & others country submitted

Other
Committee

Committee Task Force

debates writes qguestions
members

them in concludin . country reps
& guestion yrep

private observations et first

: Task Force
Committee

sends them
to country
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Presentation Notes
This slide presents the steps in the process.  I made up this graphic from my own reading.  It represents the features that appear to me to be the most commonly used by the committees.  A taskforce, which consists of a few members of the treaty committee, and one or two rapporteurs, who are part of that taskforce, are selected to manage the reporting process.  First the rapporteurs consult outside experts including both international and local NGOs and other UN agencies, which include any national human rights agency in the country.  The information from other UN agencies is collected and prepared for the task force by the OHCHR.  The NGOs and other human rights defenders may submit a report to which they have all contributed that is called a shadow or alternative report.  The rapporteurs create a list of issues from this information and send it to the country.  At this point the country submits its report.   The next step is a constructive dialogue in which members of the committee and representatives of the state participate. The term, “constructive dialogue,” is used to emphasize its non-judgmental nature.   It is usually chaired by the rapporteurs.  After the chair of the treaty body and the head of the country delegation have an opportunity to open the session, the task force members begin the questioning of the country’s delegation.  After the task force, the rest of the members of the treaty body and other UN members may question the country’s delegation.   After the meeting, the task force writes a document that contains “concluding observations.”  These may address the quality of the country’s report; the country’s successes and challenges in incorporating the standards of the treaties into its laws, judicial system, educational system, and other important aspects of the country; and recommendations for future actions.  These concluding observations are debated, honed, and adopted at the next meeting of the treaty body.  The corpus of each treaty body’s concluding observations serve as a guide for future reporting and a jurisprudence of actions the body would consider appropriate or not.  The treaty body will consult the concluding observations of a country’s last report in preparation for the country’s next report.
 
The committee may also draft general comments. It has been said that these are neither general nor merely comments.  Both concluding observations on reports and individual complaints contribute to them.  They form a kind of jurisprudence on the interpretation of a treaty.  They deal with the reporting process, the form of reports, the interpretation of certain provisions of the pertinent treaty, and comments that may apply to the entire treaty such as the position of aliens under the CCPR.  Anyone with an interest in a committee’s interpretation of its treaty should consult them.  You can find each committee’s general comments at Human Rights Bodies - General Comments, http://www2.ohchr.org/‌english/bodies/‌treaty/comments.htm (last visited Jan. 26, 2012).  “The general comments of all human rights treaty bodies are compiled annually in the document HRI/GEN/1/Rev.7.” ( Human Rights Bodies - General Comments, http://www2.ohchr.org/‌english/bodies/‌treaty/comments.htm (last visited Jan. 26, 2012)) 
 
Notice how many documents I’ve mentioned in the course of describing the reporting process: the concluding observations; the reports of NGOs and UN agencies; in some cases, a shadow report; the list of questions; the country report; and any of the documents that UN members or members of the country delegation might create for their own use during the constructive dialogue. 



Treaty Bodies Methods:
Follow-up

e Committee requests country report on what
improvements it has made on the issues
addressed in the concluding observations at
any time before the next scheduled report.

* A Special Rapporteur for Follow-up on
Concluding Observations examines the State’s
response and reports to the Committee.

e The Committee may ask for a Special Report
from the country.


Presenter
Presentation Notes
The concluding observations are routinely made public and this alone puts pressure on countries to take real action to implement the treaties to which they are parties.  Some parties, however, still behave badly.  In that case the committee can ask for a report from the country at any time, may appoint a Rapporteur for Follow-up to observe the country on a continuing basis, or ask for a special report on a particular problem or group of problems.


Treaty Bodies Methods:

No Report? No Problem.

e |f a country does not submit its report:

— The Committee may consider the situation
without:

* A country report or
* Country representatives

— The Committee issues concluding observations

e The Committee

— informs the country of
e jtsintention &
e the materials it will use.

— The meeting is closed.


Presenter
Presentation Notes
If a country does not cooperate, the committee may play hard-ball with it.


Treaty Bodies Methods: Interstate
Complaints

Have never been used in the UN.

People who live in glass houses shouldn’t
throw stones and they don’t.

States may use informal diplomatic methods
to complain to another state about a
particular human rights practice.

Even fewer than 20 such complaints have
been made in Council of Europe.


Presenter
Presentation Notes
States may make complaints against other states, but they almost never do lest they become the next target.


d

Treaty Bodies: Individual Complaints

Convention on Civil & Political Rights (CCPR) (Human
Rights Committee)

Convention on the Elimination of Racial Discrimination
(CERD)

Convention on the Elimination of Discrimination against
Women (CEDAW)

Convention against Torture (CAT)

Convention on Migrant Workers (CMW)

Convention on the Rights of Persons with Disabilities
(CRPD)


Presenter
Presentation Notes
Six of the treaty bodies allow individuals to submit complaints to them.  They include:
 
1) the Covenant on Civil and Political Rights, 
2) the Covenant on the Elimination of Discrimination against Women, 
3) the Convention against Torture, 
4) the Convention on the Elimination of Racial Discrimination,  
5) the Convention on the Rights of Persons with Disabilities, and
6) the Convention on Migrant Workers 
 
The legal bases for individual complaints are found in different sources.  Some are in the treaties themselves; some are in optional protocols; and one requires states parties to make a special declaration.  Since the methods and procedures for making, accepting, and dealing with individual complaints vary from committee to committee, I will describe those that are most commonly used by the committees.


Treaty Bodies Methods:
Individual Complaints Admissibility

Complainant must be an individual or a
representative with close personal contact with the
victim or must be the alleged victim.

A provision of the treaty must have been violated.
The State must be a party to the treaty or protocol.
ne complaint must be substantiated.

ne complainant should exhaust local remedies if
practical.

Should not be filed or heard in another international
forum before or at the same time as the complaint is
in a UN treaty body.



Presenter
Presentation Notes
All of them have standards for admissibility.  Indeed many of these standards are the same as those used in the HRC complaints process and in regional human rights organizations such as the European and Inter-American Courts of Human Rights.  This slide lists just a selection of them.  As you can see they’re just common sense.


Treaty Bodies Methods: Individual
Complaints Procedures
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Presenter
Presentation Notes
Complaints, which are often euphemistically called “communications” or “petitions”, are sent to the Secretary-General’s office and then referred to the Committee’s Special Rapporteur on New Communications.  If the complaint appears to be facially admissible, it is registered and sent to the country that is the object of the complaint.  Registration is merely the official recognition of the complaint’s receipt and entry on the list of cases.  After the country responds to the complaint, the complainant may comment on the country’s response.  The time periods allowed for countries’ responses vary among the treaty bodies that allow individual complaints.  If the complaint alleges that irreparable and imminent harm may occur, the treaty body may take interim measures that attempt to suspend the action until the committee has a chance to consider the merits of the case.
 
At this point the committee, convened as the Working Group on Communications, formally considers the admissibility of the case.  It compares the case with each standard of admissibility with due attention given to past practices.  If the case is found to be admissible, the committee considers the merits.  The decision is made on the basis of whether the alleged violation is considered to be a violation of the treaty under which the complaint was originally brought.  Consideration of the case is confidential.  Although some committees may admit oral components to the proceedings, in most cases, neither the complainant nor a representative of the state may be present and no material other than that already submitted can be considered including pictures, film, or amicus briefs.   The committees’ opinions on cases are often called their views or final views since they do not have the same force as judicial opinions.  Views include the committee’s analysis and reasoning and may include dissenting views.  They are sent to both the complainant and the state at the same time.  There is no appeal from them; they’re final.  Along with the concluding observations that committees make on states’ reports, they are one of the sources of the general comments that were described earlier. 


Treaty Bodies Methods: Individual
Complaints: Weaknesses

No examination of either the parties or
withesses

No confrontation of parties

No independent fact-finding by the
Committee

No understanding of legal effect of
Committee’s views.


Presenter
Presentation Notes
Although these procedures have substantial weaknesses compared to domestic enforcement mechanisms, there were none available at all until the earliest human rights treaties came into force.


Treaty Bodies Methods:
Subcommittee on the Prevention of
Torture Methods

visits all places of detention in States parties
makes confidential reports to those states

provides assistance and advice to both States
parties and National Preventive Mechanisms

(“NPM”) (Optional Protocol to the Convention against

Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment, art.3, Dec. 18, 2002, 42 ILM

26 (2003)).
Makes a public annual report


Presenter
Presentation Notes
The mandate of the Subcommittee on the Prevention of Torture is to prevent torture or other cruel, inhuman or degrading treatment or punishment before it happens.  Its methods differ substantially from those of the other treaty bodies because their mission is forward looking.  The most important of these methods is to visit every place in which people may be held in custody for any reason in a country, and to make confidential recommendations to the country on how to improve the situation.  The Subcommittee also assists countries to set up national preventive mechanisms.  These agencies have the same advantages as national human rights institutions.  They’re close and they know the people, the culture, and the legal system.  Only slightly less important is the threat of making these visits or the refusal to allow a visit public.


Treaty Bodies Methods:
Fact-Finding or Inquiry
It is just what it sounds like, the finding of facts

through research and visits.

Visits require that the state is a party to the
treaty and an invitation from the party.

UN treaty bodies use it in response to a report of
incipient abuse or to the invitation of a
government or to their schedule or to a thematic

need.
They may use it to prevent future abuses.


Presenter
Presentation Notes
The treaty bodies may also use fact-finding or inquiry, which are old methods of resolving conflict in other areas of international law.  This is essentially the same method as the visits of the thematic special procedures of the Human Rights Council.


Treaty Bodies Methods:
General Comments

e “..Areatreaty body's interpretation of the
content of human rights provisions, on
thematic issues or its methods of work.
General comments often seek to clarify the
reporting duties of State parties with respect
to certain provisions and suggest approaches
to implementing treaty provisions. Also called
‘general recommendation’ (CERD & CEDAW).”


Presenter
Presentation Notes
The UN considers the collection of general comments that I mentioned under the submission of reports and individual complaints to be one of the methods of the treaty bodies.  I thought this quote defined succinctly and clearly what general comments are.
 



Human Rights Council Methods

1. Special Procedures

2. Universal Periodic Review
3. Complaint Procedure

4. Special Sessions


Presenter
Presentation Notes
This presentation has pushed a lot of information at you.  So I want to try to help you pull it all together by summarizing it and giving you a list of the documents each method produces.  This will get you to the point at which you’ll need to see the sources.  And that’s what we’ll do in class. 


Summary:
HRC Methods & Documents

= Special Procedures

= Communications wth gov’ts Spec.Rap. Annual Rept to
HRC Add’'m 1

= Country visit Reports linked to Spec. Pro. Webpage
(http://www?2.ohchr.org/english/bodies/chr/special/visits
.htm )

= Spec. Rap. Annual Rept to HRC contains summaries of all
the Spec. Rap.’s activities linked to Spec. Pro. Webpage
(http://www?2.ohchr.org/english/bodies/chr/special/visits
.htm )

= Complaint Procedure
= Communications wth gov’ts Spec.Rap. Annual Rept to
HRC Add'm 1



Presenter
Presentation Notes
This slide lists the Human Rights Council’s Special Procedures and Complaints procedures.  You can find Special Procedures communications with governments in Addendum 1 of each Special Rapporteur’s  Annual or Sessional Report to the HRC.  The Country visit reports are linked to Special Rapporteur’s webpage (http://www2.ohchr.org/english/bodies/chr/special/visits.htm ).  And the Special Rapporteur’s Annual Rept to HRC contains summaries of all that person’s activities.  They’re  linked to Special Rapporteur’s webpage (http://www2.ohchr.org/english/‌bodies/chr/special/visits.htm  ).
 
The last item on this slide is the HRC’s Complaint Procedure.  You can find all the communications in this procedure the same place as the Special Procedures’ communications.

http://www2.ohchr.org/english/bodies/chr/special/visits.htm
http://www2.ohchr.org/english/bodies/chr/special/visits.htm
http://www2.ohchr.org/english/bodies/chr/special/visits.htm
http://www2.ohchr.org/english/bodies/chr/special/visits.htm

Summary:
HRC Methods & Documents

= Universal Periodic Review

= UPR Webpage
(http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRmain.aspx )
under Documentation

= Search Charter Bases Bodies Database
(http://ap.ohchr.org/Documents/gmainec.aspx)
= Nat’l Rept
= Corrigendum
= Compilation of UN Information
= Summary of Stakeholders’ Information
= Questions submitted in advance
= Qutcome
= Working Group Rept
= Addendum
= Decisions
= Draft Rept of HRC
* Implementation Rept



Presenter
Presentation Notes
This slide addresses only the HRC’s Universal Periodic Review.  You can find all the UPC documentation, which is listed last on the slide, under documentation on the UPR webpage (http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRmain.aspx ) and in the Charter Based Bodies’ Database (http://ap.ohchr.org/Documents/gmainec.aspx). 


http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRmain.aspx
http://ap.ohchr.org/Documents/gmainec.aspx

Summary:
HRC Methods & Documents

= Special Sessions

= All documents linked from HRC webpage
(http://www2.ohchr.org/english/bodies/hrcouncil )

= Documents
= Reports
= Resolutions
= Decisions
= Notes Verbale
Feature Stories
= Statements
NGO Written Materials
= Oral Statements
= Background Information
General Information
= Press Releases
Webcast



Presenter
Presentation Notes
The last of the HRC’s four methods is Special Sessions.  You can find all their documents linked by the session number on the HRC webpage (http://www2.ohchr.org/english/bodies/hrcouncil ).  The rest of this slide lists all the types of documents you might find there.


http://www2.ohchr.org/english/bodies/hrcouncil

Summary:
Treaty Bodies Methods & Documents

Regular Reports

Interstate communications
Individual communications
Fact Finding

General comments


Presenter
Presentation Notes
There are five Treaty Body methods.



Summary:
Treaty Bodies Methods & Documents

= Regular Reports

= Qutside Experts Published separately

= OHCHR Report and linked from

= List of Issues MSESSiC.mS” on
committee’s

= Country Report & Core Document webpage

= Constructive Dialogue |

* Concluding Observations are published separately and
linked from the committee’s webpage and sometimes in
the Sessional / Annual Committee Rept to the General
Assembly


Presenter
Presentation Notes
This is the list of documents that are produced by the Regular Reports procedure.  They are published separately and linked from “Sessions” on each committee’s webpage.  A second way of finding them is doing a search in the Treaty Bodies Database (http://tb.ohchr.org/‌default.aspx).  In fact a very large portion of the types of documents in this database are generated by the Regular Reports.


Summary:

Treaty Bodies Methods & Documents

" |nterstate communications

= |ndividual communications — Search under Jurisprudence in

Treaty bodies Database & Sessional/Annual Committee Rept to
the General Assembly vol 2

Admissibility Standards see Hum. Rts. Bodies — Individual Communications
(http://www?2.ohchr.org/english/bodies/petitions/individual.htm )

Complaint

Country Response

Complainant Comment on Country Response
Interim Measures Request

Response to Interim Measures Request

Views or Final Views


Presenter
Presentation Notes
Interstate Complaints haven’t generated any documents because the procedure has never been used.
 
Individual Communications, however, generate only slightly fewer documents than the Regular Reports do.  You can find most of them in two places.   Search under “Jurisprudence” in the Treaty Bodies Database (http://tb.ohchr.org/default.aspx ).  The results will be a long list of “Communications.”   You will also find long summaries of them in volume II of the Sessional/Annual Committee Reports to the General Assembly.  Each treaty body’s webpage has a link for Sessional/Annual Reports.  You can also find them in Treaty Bodies Database (http://tb.ohchr.org/default.aspx ). 

http://www2.ohchr.org/english/bodies/petitions/individual.htm

Summary:
Treaty Bodies Methods & Documents

" Fact Finding (Inquiry) are published separately &
linked to each committee’s webpage

= General comments are published separately & linked

to each committee’s webpage


Presenter
Presentation Notes
The Fact Finding (Inquiry) and General Comments documents are published separately & linked to each committee’s webpage.
 
This is the end of the webinar.  Next I’ll show you exactly where you can find these documents on the Web.
 



Finito
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