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Opinion and Order
NIEHAUS, J.

This case is beore the Court on
defendant Mao Zedong® 12(b)(2)
motion to dismiss based on a lack of
persond jurisdiction and defendant
Percivd Riddenbuter@ motion for
summary judgment. For the reasons set
forth herein, both defendantsO motions
are GRANTED.

| Facts

The following facts are undisputed. In
ingances in which a dispute exists, the
Courtt resolves the conflict in favor of
the nonnoving paty, as it mugd in
congdering a motion of summary
judgment. The paties have engaged in
lengthy discovery and have taken
numerousdepostions leaving the Court
with an extensve record.

A. ThePlaintiff

This case arises from the debilitating
lung condition suffered by Allister Sears
(Plaintiff) in early 2005. In Februay
2005, Plaintiff, an avid runne, was
diagnosd with brondiolitis obliterans
a rare, life-threatening lung condition
appaently caused by substantia
inhdation exposaure to certain chemicals.
Scientists bdieve tha diacetyl, an
artificial flavoring commonly used in
buter subdgitutes, can cause this
condition when inhded in subdantia
amouns.

The Plaintiff had visited pulmonologist
Dr. Rilo Kiley and exhibited shortness of
breath and lunginflammation. Dr. Kiley
described Plaintiff as suffering from
symptoms one would assodate with a
heavy smoker, athough Plaintiff has
never smoked. Lung fundion was
severely diminished and the tidd
volumes of Plaintiff@ lungswere much
lower than to be expected from a
marathonrunne.



Dr. Kiley had dedlt with a few indugrial
worker cases of brondiolitis obliterans
but saw nothing in Plaintiff@ persond
history to indicate high levels of
expogure to chemicals such as diacetyl.
Playing a hund, Dr. Kiley asked
Plaintiff about popmrn conumption.
Plaintiff responda&: GHow could you
possibly know tha aboutme? | am QMr.
Poporm.O | lowe extra-butery
microwave popom.O

Plaintiff had been eating two or three
bags of his favorite brand, Percival

Riddenbuter@ Low Fat, Gxtra ButterO
Microwave Popoorn,Odaly for the past

dozen years, as part of his diet program.

Percival Riddenbuter (PR) had
marketed this microwave popcorn as a
low fat, low calorie, dternaive to junk
food for snacking. The advertisements
stated that its produd was Qo filling and
low fat, you could eat it every day and
gill maintasin your dietO and told

consumers to Gavor the rich, warm

buttery aroma withouttheguilt.O

Plaintiff enjoyed the intense, butery
fragrance. He testified tha he would
open the cookad bags and after
releasing the steam, would place his face
directly over the opening to the bag and
savor the buttery aroma while the
pop®m was still very hot The poporn
bags warned about cooking times and
microwave opeation, and contained a
single warning about the contents of the
bag: GCaution Steam: Do not place face
directly over bag after opening.O

Plaintiff@ accredited indugrial hygiene
expeat tested for levels of inhdable
diacetyl in the area of Plaintiff@ kitchen
where he prepaed his pop®rmn during
the preceding twelve year peiod. The

diacetyl levels immediately around the
microwave uponopeaning of the hot bag
of popmm were compaable to
inhdation exposures within a poporn
manufacturing plant tha utilizes butter
flavorant sprays.

Scientists  tentatively bdieve tha
inhdable diacetyl is mos hamful when
heated. The expoaure to heated diacetyl
escaping the opened bag in the first few
minutes after the buttery flavored
pop®rmn has been heated is exponentially
more likely to impact the lungs than
after the poparn has cooled.

The Plaintiff@ experts and Dr. Kiley
have testified tha the brondiolitis
obliterans could only have been caused
by Plaintiff@ exposure to diacetyl. No
evidence was presented of an dternaive
inhdation source of Plaintiff@ exposure
to diacetyl, other than from microwave
poprn.

Before Plaintiff contracted brondhiolitis
obliterans he had been an avid runne
and would paticipae in marathons
Since the diagnoss, Plaintiff has been
unéable to run, has endured hospital tests
and restrictions on activities, and is
ganing weight due to his lack of
physcal activity. Plaintiff, now
suffering from severe and debilitating
lung ailments, has become increasingly
depressed. His condition has stabilized
since, unde the advice of Dr. Kiley, he
discontinued consuming poparn, but he
may still need a doubk lung trangplant
to recove fully.

Plaintiff lives in the city of Porkopols,
within the State of Confuson.
Porkopolis is located across the Thomes
River from Losantiville, the capital city
of the State of Bliss.



[l. The Defendant

Defendant Percival Riddenbuter is a
corporation of the State of Bliss whose
corporate headquaters are located in
Losantiville. Percivad Riddenbuter
manufactured a variety of poporn
produds from 1948 to 1990. Due to
rising labor cogs, and pressure from its
largest cugomer, Whd ! Martt, to cut
unit cods, PR outsourced its popmrn
manufacturing opeation to China
Some of PR workers in its popom
plants had reported numerousrespiratory
ailments before the company outsourced
its manufacturing. PR indituted
increased safety standadsin response to
those illnesses in 1983, which indudel
the use of engineering controls and
persond protective breathing appaatus

Since divesting itself of popom
manufacturing in 199Q PR has become a
globd company, with a portfolio of 15
brandsthat it distributes worldwide and
anothe 22 brandsfor which it provides
advertising and marketing services. PR
now has the largest market share of any
microwave pop®m in the United States
with its (Percival Riddenbuter@ Low
Fat, GExtra ButterOMicrowave Popoorm,O
but also markets several other brands of
microwave popamrm. These other
brands Hi-PopO0 Big-Kernd,O and
X-plode Com,0 ae much less
successful and represent only 17% of
PRG popmrm sales. The United Statesis
the largest market for microwave
poprn in theworld.

When it outsourced its manufacturing
opagdtions in 1990, PR contacted
Guangdong Budness Suppot Services
Company (Guangdong) a Hong Kong

commercia enterprise, to locate a
supplier factory in China tha used
similar produdion techniques to produce
PR@ microwave popmm. Guangdong®
agent caried the PR produdion
ingructions to Mao Zedong
Manufacturing Company (Mao), located
in Hunan Province on Mainland China

Mao is one of China3 largest popmm
producrs, but it had dedt exclusvely
with domestic Chinese brokers and
cugomers before 1990. The busness
involves virtudly no internaiond travel
and few direct contacts with
interndiond clients. The microwave
poporn packets are producd by Mao,
but they are labded according to the
specificationsof each Chinese wholesale
or retail cugsomer. Mao uses the same
recipe of microwave poparn for al of
its cusomers, but it mixes and adds
requested flavorants. This process
creates microwave popmrn packets with
different sizes, flavors, and portions for
the various end users. All of Mao®
contacts were directly with Guangdong
from 1990to the present.

Guangdong® agent from Hong Kong
gave PRG@ initid popom packet
ingdructions to Mao with a faxed
letterhead of the Perciva Riddenbuter
Internaiond Marketing and Distributing
Company. The indructions described
amount of poporn and requirements
tha the labd content be printed in the
English languagye with English (non
metric) units of measurement. No other
companies were mentionad in the
ingructions

Mao@ only contacts with the State of
Bliss have been sepaate, incoming
import ordes placed with a California
commodities export broker Gaius



Bradley. Bradley sold bulk corn and
other agricultural produdsto Mao. Mao
purchases al of its chemicals, flavors,
and machinery from Chinese sources.

[1. Discussion

Plaintiff filed a produds liability suit
agang PR tha alleged afailure to warn
of the potentid danges of the
microwave pop®m. Service on al
parties was propea and complied with all
applicable laws and treaties. Defendant
PR contendsthat it had no duty to warn
because it was only a distributor and not
a manufacturer. PR aso maintains tha
Plaintiff was not ugng the produd in the
way tha it was intended to beused.

Plaintiff& suit contained a second count
agang Mao as manufacturer tha aleged
a design and manufacturing defect in the
produd. Defendant Mao claims a lack
of pesond jurisdiction based on
inaufficient contacts with the State of
Bliss. In the State of Bliss, food
manufacturers are hdd strictly liable for
design or manufacturing defects unde
B.R.A. ©3264. Theefore if peasond
jurisdiction were established, Plaintiff
would be able to proceed agang Mao.

A. Sunmary judgnent standad

Summary judgment is appropriate when
there are no genuine issues of material
fact and the moving paty is entitled to
judgnent as a matter of law. See Bliss
Civil Rule 56(c); Matsushita Elec. Indus
Co. v. Zenith Radio Corp., 475U.S. 574,
587 (1986) Domaschko v. J. Hart, Inc,,
128Bliss St. 2d 256,258 (1999) Facts
are viewed in a light mog favorable to
thenonmoving patty. Id.

Andyzing the facts of this case,
Defendant is entitted to summary
judgnment on Plaintiff@ negligent failure
to warn claim.

B. Did DefendantPR breach a duty to
warn Plaintiff of the potential
dange of diacetyl?

To establish a negligence clam for
failure to provide adequae warning, a
plaintiff mug prove (1) the defendant
had a duty to warn; (2) tha defendant
failed to meet tha duty; and (3) tha such
a faillure was the proximate cause of the
injury to the plaintiff. Henry v. Happy
Fun Ball, 3 Bliss St. 3d 33, 40 (2003)
For the sake of this motion, Plaintiff and
Defendant agree that proximate cause is
notat issue

The duty to warn is predicated uponthe
idea tha a produd manufacturer has
supegior knowledge of a produwct®@
qudities. Se Foremog-McKesson
Corporation v. Allied Chemical
Conpany, 680P.2d 818 822 (Ariz. App.
1984) Retailers and distributors do not
have a duty to discover a produd®
hazards butthey can beliable when they
know or have reason to know of a
produd@ danges. 1d.

PR was formerly a manufacturer of
microwave pop®m. During this time,
ssverad  of PR workers suffered
respiratory ailments. PR respondel by
increasing engineering controls on
inhded expowsures. Clearly, PR was
aware of the potentid ham from
inhdation of the chemicals used in its
produds.

However, due to misuse of the produd
by Sears and thewarning PR provided to
the conumer regarding the safety of its



microwave pop®m, PR did not breach
its duty to warn. The popcorn induded
the warning: GCaution Steam: Do not
place face directly over bag after
openingO  Sears had thousnds of
interactionswith this warning and could
not have reasonably missed during the
twelve years in which he consumed the
produd. The failure of a consumer to
Jollow plan  and unambiguous
ingrudtionsis a misuse of the produd.O
Jay v. Moog Autonotive, 652 N.W.2d
872, 885 (Neb. 2002) Because Sears
repeatedly failed to follow the clear and
unambiguous indructions on the
poporn, PR could not have breached its
duty to warn.

C. Motionto dismiss standard

When a motion to dismiss for lack of
persond jurisdiction is made pursuant to
Bliss Civil Rule 12(b)(2), the plaintiff
has the burden of proving tha
jurisdiction exists.  Youn v. Track Inc,,
324 F.3d 409, 417 (6th Cir. 2003)
Madonna v. Railing 512 Bliss St. 2d
1024,1035(1999) Because the State of
Bliss@ long arm statute, B.R.A. 12048,
is coterminous with the Due Process
Clause of the Fourteenth Amendment,
this Court may collapse its long arm
andysisinto adueprocessinquiry.

D. Is Defendant Mao Zedong
subject to personaljurisdictionin
the State of Bliss?

The Due Process Clause allows a court
to exert persond jurisdiction over anon
resdent defendant, depending on
Qvhether the defendant purpossfully
established minimum contacts in the
forum state.O Internatonal ShoeCo. v.
Washington 326 U.S. 310, 316 (1945.
Minimum contacts are an act by which a

defendant Qpurposefully avails itself of
the privilege of conduding activities
within the forum state, thusinvoking the
benefits and protections of its lawvs.O
Burger King Corp v. Rudzwicz, 471US
462, 474 (1985) In addition to
minimum contacts, the cout mug
examine whether defending a clam in
the forum state would create an
unreasonable burden for the defendant,
offending traditiond notionsof fair play
and subdantia judice. See Ruiz de
Molina v. Merritt & Furman Insurance
Agency Inc. 207 F.3d 1351, 1358 (11th
Cir. 2000)

Although Defendant Mao did have
relationswith the state in the form of its
interactionswith the commodities broker
John Bradley, the Gtlaim undelying the
litigation mug directly arise out of or
relate to the defendant@ forum-state
activities.O Daynard v. Ness, Motley,
Loadhot, Richardson, & Pode P.A,
290 F.3d 42, 62 (14. Cir. 2002. Thus
if a case were filed agang Mao for
breach of contract on its agricultural
purchases from  Bliss, persond
jurisdiction would be appropriate.

However, in this case, the only contact
Mao had with PR was a letter to an
intermediary Guangdong, from PR@
internaiond distributing company, that
gave theindructionsfor the amountof a
certain produd in a package The
produd was not shipped by Mao to PR,
but to Guangdong; and thee was no
indication to Mao tha PR would sell the
produd in the State of Bliss.

The defendant mug have active contacts
with the forum state to alow pesond
jurisdiction. Simply placing a (produd
into the stream of commerce, without
more, is not an act of the defendant



purmposfully direct toward the forum
sate. O Asahi Metal Indugry Co. v.
Supeior Court of California, Sokano
County, 480 U.S. 102, 112 (1987.
Since no actions by Mao were directed
towards the State of Bliss, persond
jurisdiction is imprope based on a lack
of sufficient minimum contacts.  An
inquiry into fairnessis unnecessary.

V. Condusgon

Althoughthe allment of Allister Searsis
regrettable, because Sears repeatedly
misused the produd despite clear
warnings and instructions Defendant
PR@ motion for summary judgment is
GRANTED.

Furthermore, the motion by Mao to
dismiss for lack of persond jurisdiction
is GRANTED, based on a lack of
minimum contacts with the State of
Bliss.



IN THE STATE OF BLISS COURT OF APPEALS
THIRTEENTH APPELLATE DISTRICT
WILLIAM COUNTY
Allister L. Sears
Appellant
_V_
Percival Riddenbutter International Marketing and Distributing Company
&

Mao Zedong Manufacturing Company

Appellee

May 5, 2007, Decided

Before OWENS, MY ERS, NURRE, JJ.

JudgeMY ERS wrote the opinion for the
Coutt, in which Judge OWENS and
NURRE joined:

Plaintiff, Allister Sears (Plaintiff)
brought this produds liability action
agang Percival Riddenbuter (PR) and
Mao Zedong (Mao) (collectively,
Defendants)  after  Plaintiff  was
diagnosd with brondiolitis obliterans
This life-threatening condtion affects
the lungsand is caused by exposure to
certain chemicas, namely diacetyl,
which is commonly used as artificid
butter flavoring.

Defendants moved for summary
judgment and lack of pesond
jurisdiction, both of which were granted.

The triad court found tha PR had
adequaely warned Plaintiff regarding
the microwave poporm and tha Mao
had inaufficient contacts with the State
of Bliss. Plantiff appeds, and argues
tha DefendantsO warnings were
inadequae, and tha Mao had sufficient
contacts based on its produdion for PR,
acorporation of the State of Bliss.

The prope standads of review of a
summary judgnent decison and a
12(b)(2) motion are de now. See Dana
Corp v. Celotex Asbestos Sdtlement
Trug, 251 F.3d 1107, 1113 (6th Cir.
2001) see also Foger Miller Inc. v.
Babodk and Wilcox Canada 46 F.3d
138,147 (1< Cir. 1995.

The Court assumes the familiarity of the
reader with the facts of the case as set



forth in the Court of Common PleasO
Order and Opinion granting summary
judgment and motion to dismiss. Based
on thos facts, we condude tha
Defendant Percival Riddenbuter
breached its duty to warn Allister Sears
of the potential ham of conauming its
produds. We aso condude tha
athough Mao Zedong had sufficient
minimum contacts with the State of
Bliss, it would be an unreasonale
burden, violating standads of fair play
and subdantia judice, for Mao to
deenditsef inthisforum.

l. Duty to Warn

Theduty to warn is twofold, involving a
duty to provide a warning to dangeas
inhaent in ue and a duty to provide
adequéae indructions for safe use. See
Delaney v. Deere and Company, 999
P.2d 930 937 (Kan. 2000) Becaus PR
failled to warn Sears adequately about
latent defects tha they knew or should
have known about the company
breached its duty to warn.

As the tria court correctly pointed out,
PR was aware of the hedth risks
assodated with its popcorn. But the
warning given to consumers on the
packaging of (Percival Riddenbuter@
Low Fat, @&xtra ButterO Microwave
PoparmOwas woefully inadequae and
failed to protect the consumer from the
harm tha may occur when the produd is
conauimed. PR made no attempt to
protect conumers from diacetyl. The
warning: GCaution Steam: Do not place
face directly over bag after opening,O
relates only to the potential ham of the
steam. There was no warning to the
consumer about the latent defect in the
produd, the presence of heated diacetyl,

tha could cause severe respiratory
damage

A smple warning stating a healthy level
of conuumption of the produd and
advisng the conuumer to dlow the
poporn to cool fully would reduce
expoure of diacetyl and prevent lung
alments. Accordingly, PR falled to
provide an adequae warning of the
dangers, and indructionsfor safe use, of
its pop@om.

. Personal Jurisdiction

The lower court aso erred in finding
inaufficient contacts beween Mao and
the State of Blisss. Mao has been
produéng  popmom  to PRG
specificationsfor nearly two decades. It
IS not unreasonable to conclude tha the
produd¢ would end up in the United
States, the largest pop@rn market in the
world. PRG@ flagship brand, QPercival
Riddenbuter@ Low Fat, Gxtra ButterO
Microwave PopaormOis the best selling
brand of pop®m in the United States
and bears the name of the company.
Mao, one of the largest popmm
produers in the world, mug have
reasonably known that its produd would
likely be branded as PRG and distributed
in every stateinthe U.S.

AlthoughMao has minimum contacts, a
lawsuit agang it in the State of Bliss
would be an unreasonable burden. In
addition to having minimum contacts, a
suit mug not create an unreasonale
burden upon the defendant. Ruiz de
Molina v. Merritt & Furman Inurance
Agency Inc., 207 F.3d 1351, 1358 (11th
Cir. 2000) quoing Burger King, 471
U.S. a 477 (1985) Severd factors are
relevant to determining an unreasonale
burden, as it offends traditiond notions



of fair play and subdantia jugice: Q.
the defendant@ burden; 2. the forum
state® interest; 3. the plaintiff@ interest
in convenient and effective relief; 4. the
judicial system@ interest in the efficient
resolution of controversies;, and 5. the
state@ shared interest in furtheing
fundanental sodal policies.O Id.

In this case, the burden on the defendant
istoo great and theinterests of theforum
state are too small to justify persond
jurisdiction. The defendant would have
to defend a suit in aforeign legd system
thousnds of miles away. Althougha
large company, Mao deals exclugvely
with domestic Chinese brokers and its
busness involves  virtudly  no
internaiond travel. Plaintiff is a non
resident of the State of Bliss, and is not
without recovery. Because Plaintiff can
recove fully and more efficiently from
PR, based on the difficulty of collecting
a judgnent from a foreign corporation,

10

the burden of pesond jurisdiction
agang Mao would betoo oneous

[1. Condudgon

PR breached its duty to warn Sears of
the potential ham of the popwrn
because of its sophitication in the
poporn indudry, its knowedgetha the
chemicals in popmrn manufacturing
could cause respiratory allments, and its
failure to provide sufficient warningsto
mitigate the harm caused by the produd
they distributed. Although Defendant
Mao has sufficient minimum contacts
with the forum, the burden of litigaing
in such a remote jurisdiction would be
too great when the Plaintiff is able to
recove from another liable party.

The judgnent of the Court of Common
Pleass is REVERSED in pat and
AFFIRMED on other groundsin part.



Allister L. Sears
Petitioner
-v-
Percival Riddenbutter International Marketing and Distributing Company
&
Mao Zedong Manufacturing Company
Respondent
THE SUPREME COURT OF THE STATE OF BLISS
Octobe 31,2007,Decided

Thepeitionfor aWrit of Certiorari from the State of Bliss Court of Appeds, Thirteenth
Digtrict, William County, is granted in order tha this Court may consder thefollowing

ISsues:
1. Did Percival Riddenbuter breach a duty to warn Allister Sears aboutthe

potential dange's of diacetyl in its microwave pop®rn?
2. Ispersond jurisdiction over Mao Zedongpropea unde thelongarm statute of

the State of Bliss?
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