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QUESTIONS PRESENTED

WHETHER THI' S COURT SHOULD AFFIRM THE APPELLA
THAT RESPONDENT MICROWAVE POPCORN DISTRIBUTOR BREACHED A DUTY

TO WARN PETITIONER ABOUT THE LATENT DANGER OF A TOXIC INGREDIENT

IN THE ARTIFICIAL BUTTER FLAVORING USED IN ITS MICROWAVE POPCORN

WHI CH CAUSED PETI TI ONER6S SEVERE PULMONARY C

WHETHER THI S COURT SHOULD REVERSE THE APPELL
THAT EXERCISING PERSONAL JURISDICTION IN ACCORDANCE WITH THE

FORUM STATE&RM3TAOMNTE OVER RESPONDENT FOREIGN POPCORN
MANUFACTURER I'S | MPROPER EVEN | F THE RESPONL
MICROWAVEABLE POPCORN, SHIPPED INTO THE FORUM STATE, CAUSED

SERIOUS INJURIES TO PETITIONER.
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STATEMENT OF THE CASE

Factual History

In early 2005, PetitioneA |l | i st er ¥ anaavidkcmaratfio8 rianer svido has never
smoked a day in his lifesstated to exhibit symptoms suffered blgronic smokers(R. at 2.) His
pulmonologist, Dr. Rilo Kileyperformedtet s c o n f i r rkedly dimiriskegtidat 6 mar
volumesand at t r idehilitateglun® rditios  binchiolitisobliterans, a rarkfe-
threatenindung disease (R. at 2.) Dr. Kiley, aware that microwave popcorn flavoring may
contain the tox diacetyl which is scientifically known to cause this debilitating disesese=d
Searsabout popcorn consumptioR. at 3.) Tests lateconfirmedwhatDr. Kiley had

s uspect eabiitati®ydungdisedsavas caused by exposurediacetylcontained in

ot

Percival Riddenbutterds Low FRaa3) 6Extra Butt
Sears, a resident of Porkopolis located just across the Thomas River from Losantiville,
the state capitabubfeBVyi mbc¢cr @ )ah)eRespdngeetat nao (

Percival Riddenbutter I nternati onaarketethits ket i ng

5t

Low Fat, OExtra Butter 60 doodcsubstitute,\statinggropcor n a
advertisements that tihreg baind elroyw pfogtc,oryo u acso uil
and that consumers should Asavor the rich, wa
Overalzy ear period, Sears prepared two or three
part of his daily éet regimen. (R. at 3.) Sears recalled that after removing the popcorn bag from

his microwave, he would place his face over t
popcorn labels only contained recommended microwave cooking times and the dtatemen

ACaution Steam: Do not place face directly ov



Aware that diacetylnhalational exposure caused severe pulmonary disease in its factory
workers PR increased its safety standard4983by requiringemployeego usea protective
breathing aparatus (R. at 4.) Despiteanawareness of diacetyl toxicity aeslolving scienfic
knowledge thainhalablediacetyl causes the most pulmonary damalgen heated®R made no
attempt to warn its consumers of potential diacetybsype in consumg its product. (R. at 3,
9)An industri al hygiene expert | ater measured
comparable tdhelevels measured within a PR popcorn plant in which PR workers had
developed severe respiratoryehse. (R. at 3, 4.)

After over forty years of manufacturing popcoim,1990PR outsourced its
manufacturing operatioria response tasing labor costs and pressure from Whar t t , PRO s
largest customer. (R. at 4BR requeste@Guangdong Businessufport Services Company
( A Gu a n gaHongdony corporatigno find amanufacturer that uses production
technigues ui t abl e for manufacturing PRGOS popcorn a
specifications (R. at 4.) Guangdondiandd e | i ver ed PRGOS prrespandenti on i n
MaoZ e dong (afkivhase popcorn manufactulecated in the Hunan Province of
Mainland China. (R.at4.55u a n g d o n gubsequentyjaxedta letter using letterhead
identifyingRPRdasbuPerci Valt ernati onal Mar ket
which containe® R6s popcorn f |reguirermerdimdicatingethat thgpeducta n d
label be printed in English and use noetric units suitable for U.S. distributiofR. at 4.)

PR, incorporated in the State of Bliss with its corporate headquarters located in the
capital of Blisshas becoma globalcompanpy di stri buting PR&6s 15 poj
marketing an additional 22 popcorn bramazldwide. (R. at 4.) PR maintaitise largest).S.

market share of microwaveable popcbgndistributing its number one sellibhgand A Per ci v al



Riddenbutter st tewdFHWtcr 6 wa vrepacBeBtf3¢0of n PROwh i c h
popcorn sales) the U.S(R. at 4 9.) For 17 yearsMaohasservelas PRO0s excl usi ve
manufacturer, and acquires bulk corn and other agricultural products from the State of Bliss
through the purchases of a California commodities export broker named Gaius Bradley. (R. at 4,
5bGuangdong exclusively exports Maobs final pr
Bliss. (R.at6.)Fr om P RO s simBliasd R disdributes the product to every state in the
U.S., the number one popcorn consumer of the w¢Rd.at 4, 6)

Sears is shortfdreath every day of his lifand he will never run, much less in a
marathon, ever again. (R. at 2, 3.) As a result of his pulmonary disease, his reduced physical
activity has caused him to develop other seriousodbidities, incluthg depression and weight
gai n. (R. at 3.) Sears has heeded Dr. Ril ey
which has stabilized his condition by eliminating the source of his diacetyl exposure (R. at 3.)
Sears only real hope for a full mery is a doublung transplant. (R. at 3.)

Procedural History

Petitionerfiled a products liability action in William County, State of Bliss Court of
Common Pleas againRespondentBR and Mao. (R. at 5pn July 4, 2006he Court of
CommonPleasgrnt ed bot h PROs motion for summary jud
for lack of personal jurisdiction(R. at 2.) On May 5", 2007the Court of Appeals reversed the
| ower courtds granting of PRGOS moti awmtfosr sum
granting of Maods motion to dqR &&l0k)s for | ack
Subsequently, on October 31, 200& $upreme Court of the State of Bliss gesththe petition

for a Writ of Certiorari from the State of Bliss Court of AppedR. at 11.)



SUMMARY OF THE ARGUMENT

This Court should (1) affirm the Court of
judgment and (2) reverse the Court of Appeals
personal jurisdictiomn a products liability claim in whicBearssuffered adebilitating lung
injury caused by the regular preparation and
OExtra Butterd6 Miacrowaveabl e Popcorn

PRshould be held liable for negligently faijrio warn Sears of the latent danger of
diacetyl contained in its microwaveable popcorn under two separate thedgedistributor of
the microwaveable popcorn produef breached itsluty to warn Sears because PR knew or had
reason to knowfadhe prodi c t 6 s | a tAlsonRR hasahe lgemhtened duty of a
manufacturer because PR held itself ouhasactual producer of the popcavhere such
representations caused detrimental consumer reliance by Sears, Pirfaeid actual
knowledge of diacety6 s propensity for causing severe pul
manufacturing experience and yet failed to properly protect consumers from diacetyl exposure
by providng aninadequate warning labelhe labelfailed to clearly and unambiguousiyam
Sears ofnhalational injurywhich was doreseeable resullf an intended use of the papo.

Additionally, this Court should find PR strictly liable because such standard is consistent with
both Bliss law and sound public policy ideals which placesgy importance in protecting the
consumer

This Court should also allow Sedarso0 pur sue Mao in | itigation
continuing to manufacturedangerous product amdakingthe productwvailablefor
consumption by the citizens of the State of 8lidlaoutilized its variousn-statecontacts to

place its dangerous product in the shelves of every grocery tlrouigie U.S. andhaintaina



commanding market sharelthS. microwaveable popcorraks . Maobs commoditi e

suppliedMao with bulk corn bought directly from the State of Bliss for purposes of providing

the essential ingredient for its popcorn mantufang business. As such, Maagagedn such

continuous and systematic businessvés with Bliss such that exercisimggneral jurisdiction

on Searso6 injury cl| acom,sproper el ated to the expo
In additonMa o6s contacts with the State of Bl i s:

that exercising specific jurigtion is proper Mao derives the benefit of conducting business in

Bliss byGuangdong s r egul ar popc or heidehdeppndencytvegen PRyt o B |

Mao, and Guangdongreates an implied agency sublat imputingGuangdongds pri mar

contact, PRpntoMao isalsoproper for purposes of establishing specific jurisdiction. Finally, a

fair application of the reasonableness factors allows this Court to exercise jurisdiction over Mao.

STANDARD OF REVIEW

The stadards of review of the Court of Common Pleas decision to grant Respondent
Percival Ri ddenbutterdés motion for summary ju
dismiss for lack of personal jurisdiction ate novo See Dana Corp. v. Celotex Asbestos
Settlement Trust251 F.3d 1107, 1113t6Cir. 2001) see alsd-oster Miller Inc. v. Babocl&

Wilcox Canada46 F.3d 138, 147 &t Cir. 1995)



ARGUMENT

THIS COURT SHOULD AFFIRM THE APPELLATE COURT 6 ®ENIAL

OF SUMMARY JUDGMENT BECAUSE PERCIVAL RIDDENBUTTER

(1)) HAS A DUTY TO WARN SEARS ABOUT THE LATENT DANGER

CONTAINED IN ITS POPCORN, (2) BREACHED THAT DUTY BY

FAILING TO WARN SEARS OF THE DANGER, AND (3) IS STRICTLY

LIABLE UNDER B.R.A. 832.64WHICH PROMOTES SOUND PUBLIC

POLICY.

ThisCourtshoud affirm the Appell ate Courtdos reve
judgment becaudeR breached a duty to warn Searsudluliacetyl, a toxic chemical used in
PRO&6s micr owayv eosqda latenv damger wlseamid pr oxi mat el y caus
irreversible lung injury.Under Bliss Civil Rule 56(c), summary judgment is proper only if there
are no genuine issues of material fact and the moving party is entitled to judgment as a matter of
law. SeeDomaschkw. J.Hart, Inc,, 128 Bliss St. 2d 256, 258 (1998)atsushita Elec. Indus.
Co, Ltd, v. Zenith Radio Corp475 U.S. 574, 587 (1986)n duty to warrcasestheadequacy
of a warning is a question of fact, unlesswhar ni ng i s @ndwrmcaimbaitgeuy o wcd .etar
Hayes v. Spartan Chei@o., 622 So2d 1352, 1354 (Fla. Dist. Ct. App. 1993)he moving
party is entitled to judgment as a matter of [avafter viewing thdactsiin the light most
favorable to the partgpposing the motion[glit is proper. Matsushita 475 U.S. at 587.
This Court hasutlinedt he pl ainti ff é@as dle @ ere@igemciduiesop r ov i n ¢

failure to provide adequate warnir{d) the defendant had a duty to warn; (2) the defendant
failed to meet that duty; ar(@) that failure was the proximate cause ofghe ai nt i.f f 6 s i nj
Henry v. Happy Fun BalB Bliss St. 3d 33, 40 (2003All parties agree thairoximate
causations not at issue. (R. at 5BR is an expert of its product as former manufacturer and

current distributor, and therefore heasluty to warn consumers of its prod@désent dangers

Becausd® R6 s p r o deatesta genuanb issue o€ material of fagardinghel ab el 6 s



adequacyn warning Sears of diacetidxicity, this Court shoulda f f i rm t he Court of
reversal of summary judgmeatn d h ol d PR debildabng pulmbrany inj8ye ar s 0

A. PR Has a Duty b Warn Consumersof the Latent Danger of Diactyl, a Toxic
Chemical Found in PRG6s Artificial Butte

PR, as distributor of the microwaveable popcorn that caGssas injury, h&ia duty to

warn consumers of the latesinger of thcetyl Section 388 oResTATEMENT (SEconD) OF TorTs
defines distributor liabilityfor failure to warrbased on negligence:

One who supplieé a chattel for another to use is subject to liab#ityf the

supplier (aknows or has reasons to knthat the chattel is or is likely to be

dangerous for the use for which it is supplied, and (b) has no reason to believe

that those for whose use the chhts supplied will realizeé t dargjerous

condition, and (cJails to exercise reasonable care to infaitmem of its

dangerous condition or the facts which make it likely to be dangerous.
ResTATEMENT (SEconb) OF TorTs 8 388 (1965)(emphasis added)Jnder part (a) of section 388, a
distributor acquires liability of its product by either knowing of a product danger or having
reason to know of itfonnetion fcba wigch a reasomably intélliganty e n
person can deduce that a dangeracconipg s t he i nt endedremoste of t he
McKeson Corp.v. Allied ChemCo., 680 P.2d 818, 82(\riz. Ct. App. 1983. Part(b) of
section 388 refers to the foreseeabidihd seriousness ofdlproduct hazard as well as the
consuignantesf t he pr od art(d) o sectidre388gferst o tPe ficost of
prevent i ngShellOhGoyv. Gutiernez581.P.2d 271, B/(Ariz. Ct. App. 1978).

1. PR as distributorhas a duty to warn consumerstiog latentdangerof diacetyl

The duties of a manufacturer and distributavebeen distinguishedased on the
premise that a manufactuisipresumed to have pgrt knowledge of its producEoremost
McKesson680 P.2d at 822As such, ananufacturemust(i) discover all foreseeable product

hazards and (ifvarn a consumer &uch hazardhatareknown orshould be knowhby the



manufacturer Id. (emphasis added)n contrastadistributori i s | i abl e f or negl.i
warn of a product 0 shadreasogte kneof thoseedangarsRestkreved™ws o r
(Seconp) OF TorTs 8 401 (1965)emphasis addedDespite these distinctions, both
manufacturers and distributors have a duty&on consumers byroducingproducts with
appropriatenstructions Shell 581 P.2d at 277. The gpose of this duty to warn is to apprise a
party of dangeof which he is not aware and thus enable him to protect himself against the
danger.Jonescue v. Jewel Home Shoppirgv$ 306 N.E.2d 312, 316 (lll. App. Ct. 1973)

Many courts have found a di swherethaut or | i abl
distributor either knever had reason to knowf the dangerous producbeeEaglePicher
Indus, Inc. v. Balbos604 A.2d 445, 45@57 (Md. 1992)holding thata supplier of an asbestos
containing product should be held to a Ashoul
additional installation activities provided a
demonstrating that t heen dwiptp | dSeellivadksaio;t mer el
(holding that an explosion triggered by welding near bins containing flammable xylene vapor
causing plaintif f éhave beerrpeegenteddpadeguate lahElBglazze s may
v. Ocching 158 N.Y.S.2d 85, 847(N.Y. Misc. 1957)(reasoninghata plaintitb s al | egat i on
distributoractually knev of the danger of itkair productmaked i st i ncti ons bet wee
knowband A s heo ukindownadtv st andards irrelevant).

In Shell the plaintiff sustained severe injuries whieeweldedin close proximity to
empty metal drums which ignited because thtl/contaired xylene vapoyknown by the
manufacturer to bkeighly flammable.Shell 581 P.2d at 276Intermediary distributors also
named in the suit were aware of the flammable nature of xylene because Shell had attached

warning labels.ld. at 275. Neverthelesghe Shellcourt ruled in favor of the plaintiffs because



Shel |l @ae€lt habehtermedi ary distributords | ack of
plaintiff of foreseeable injuryld. at 279.

Similarly, Sears unknowingly exposed himself timxic chemical when he inhaled the
seemingly harmless aroma of cooked popgc(fRn at 3.) a danger which appears neitlopen
nor obvious.Diacetyl poses an unreasonable danger to Sears becacmddaot have
contemplated that inhaling the aronfgpopcorn could cause irreversible ludgeae On the
other hand, the undisputed fasteowthat PR not only had reason to know, actually knewof
diacetyl toxicity from its previous manufacturing experiendgs. at 4.) Thus, as irShell where
theimn er medi ary distributordos knowledge of the f
duty to warn the plaintifof its dangerous product PR 6 s a ct u ahalatiomalo wl edge o
toxicity of diacetylin its plant workers establisti@ duty to warn Sears of the potential for
diacetyl toxicity. Also, PRhad no reason to believe thhé average consumeould know that
MPRG6s butter f 1l avor i nand(o)dacetyhaxposureaanuses nhal abl e
bronchiolitis obliterans, a radisease that requiredpulmonary specialist to diagnose in Sears.

As inEaglePiche, PR isnot a mere conduit of goottsit ratherthe creator and original
manufacturer of the microwaveable popcofR. at 4.) PRclearlyhad reason to know of the
dange of diacetylbecausé’R required its employees to wear a breathing apparatus to prevent
the harmful effects of diacetyl exposur®. at 4.) Also, Mao made the artificial flavoringith
di acetyl and produced t hespechcheguiramentsfR. & 4.Jdfl i sh a
PROs instructions did not i theflawowhg wodld rotchave y |l i n
contained diacetyl, which il ]l ust Osulistardialt he i nt
injury. Finally, PR is aglobal company which not only distributes its own products, but also

markets and advertises 22 atheands of poparn worldwide. (R. at 4.)This establishes P&



an expert in the popcornindustrywhd e mon st r at easoppoRudisyandp ec ul i
compe t e n ceadlePither, 604 A.2d at 457

Finally, asin SolazzpPR not only should know, battuallyknows of the toxicity of

diacetyl because PR already discovered the danger when its plant employees developed severe

pulmonary disease after diacetyl exposyiR. at 4.) PR spent money to implement safety
standards to protect its employees, but didspend additional money to warn consumers about
the specific dangers of diacetylhe relevant question is nahetherPR knowvs or has reason to
know of di acet ylwhgddtPR gontioutstdisect theproductionaf ttsh e r

microwaveablgopcorn with a toxic agenwithout any warnings to the consur@iePR has no

scientific basis for presuming that only factory exposure to diacetyl causes pulmonary damage.

In fact, scientific knowledge readily available indicates testted diacetyl causdsetgravest
pulmonary damagé€R. at 3.)which should cause the reasonable distributor to reconsider
marketing and distributing a product that expatesonsumer to heated diacetyl every tirneyt
eat microwaveable popcorn.

Therefore, PR knew of the aldly effects of diacetyl, continued to direct Mao to include
diacetyl among the ingredients of its product, wittingly exp&eats to heated diacetyl in the
normal preparation of its product, and left Selfenseless withounhg specific warning about
diacetylthat would have placed a minimal burden on PR.

2. PR,as & apparent manufacturdras a dutyo warnconsumers becau$eR put
itself out as thenanufacturer ofts microwaveable popcorn.

A distributor is liable as if he were the manufactweenh e A puts out as
product a chattel mResTArefEaT (Stcong) ©Fd or1s §400a(106%t A e r |
distributor who affixes ts trademark or name to a product made by another acquires the same

liability as the manufactureRestaTeEMENT (SEconp) OF TorTs 8 400cmt. d (1965) Two

10
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scenarios define distributor liability under 8 4Q0 the distributor appears to be the
manufacturer of the chattet (ii) the chattel appears to have beealenparticularly for the
actor. Id. As a resulta distributor as an apparent manufactutera s a duty t o fexer
proportionate to the danger involved in the use of the chattels if improperly made, to secure the
adoption of a proper formula or plan and the use of safe magd&sstatement (Seconp) OrF
TorTs 8 400cmt. ¢ (1965).
Severacourtshaveheldadistributor liable based on an Apparent Manufacturecry.
SeeConnelly v. Uniroyal, In¢.389 N.E.2d 155, 204l 1979)(holding Uniroyal liable for a
defective tire bearing Uniroyal 6s name but ma
Uniroyal 6s fAintegral involvemeanteatmed ha odPyeblai
i mpression that the ISears,Roeburk & CGo.s/. Morhs86 Se.2d ual ma
883, 885 Ala. 1961)(holdingdistributorliable for plaintiff injuries caused by defectivieailer
wheelmar ket ed under def elbodgavnUkS. BtassQonBEB3bFuSumpr2d s n a me
999, 1002 (D. Colo. 2004) (holding seller liable formagacturer defect when seller placed its
own | abel on the product which induced consum
apparent manufactureros .reputation and skil/
As in LongandConnelly where the distributor was liable fprl ai nt i f f 6s i nj uri
by a defectiveoroductbearingthed i s t r i b uunderad appareat manufacturer doctrine
PR should beilnijablye cfaaursefiedrys@onsumi P a prod
had manfactured h e A E x tpopzornBorandor everdorty yeardefore outsourcing its
manufacturingo Mao in 1990.(R. at 4.) Thus, the reasonable consumer would assume that PR
continues to manufacture the products that be

product generas consumer reliance whicbnveys the reputation and skill of the trade name
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onto a product made inconspicuouslyabforeign company lacking a public identitfs a
result,Seardoog ht PRGOS mi crowaveabl e poppesumpdnthat det r i
PR exercised théuecare in selecting properformulafor consumer safetyBecausesuch a
presumption is a fallacy, consuméask assurances about the quality or safety of the product.
Moreover,in Connelly the defendant purposefully directée production and marketing
of the foreignamrdmlalnoywed ptrhoed unca n unmemnther e t 0 &
product. Connelly 389 N.E.2d at 157Similarlyy, PR&6s i ntegr al rel ationst
calculatedihancial symbiosis in wbh PRdictatelMa o 6 s manuf acturing of P
to the ingredients, packaging, and labeling at a significast savings(R.at4.)I n f act , PRO
label instructions did not require Mao to includlaelwarningconsumers of diacetyl toxicity,
of which PR was well aware as a previous manufactferat 4.) In exchangé or Maobd6s str
compliance with PRMao acquird the sole manufacturing rights to the bsslling popcorn in
the world and tureda leading Chinese popcorn manufacturer artonternational enterprise.
Therefore, PR has a duty warnSears of the latent danger of diacetytler the
Apparent Manufacturer @ctrine becausdi) PR held itself out as the manufacturertsf
popcorn to the general publy its labeling and advertising which induced Sears to rely on all
products bearing the PR name to his substant.i
Mao evinced a coordinated plan for Mao to produce microwaveable pagmmording o P RO s
exact specifications for purely cosutting measureat the ultimate cost of its consumers.

3. PRhas a possale duty to warn consumers of diacetyitity.

In addition a manufacturer has a pestle duty to warn consumers of its products found
tobedagerous after it has |l eft the hands of the

knowledge, discoveries, adwees, and research in the fietohd is presumed to know what is

12



impartedt h e r &dkegr v. &rmstrong CorkB04 P.2d 659, 666 (Washt. @pp. 1991)holding
manufacturer of aasbestogontaining insulation product had a psate duty tavarn plaintiff

of evolving evidenceevealingthe dangers of asbestost scientifically known when product

was first solg. Asin Koker, PRbreached its duty to warn Searsfoyfailing to disclosenew

scientific findings indicating thenhancedoxicity of heated diacety(R. at 3.)to which all

microwaveable popcorn consumersuld be exposed upon normal preparation. Therefore,
included in PR6s duty to war n-saeduytosvara®earsit di a
about the particularly tox effects of heated diacetyl.

4. P R @wy to warnincludes anticipating intended and foreseeabkes.

Incl uded with PROPRDst Yobtlo gwmdr onSdar anits ci
dangerous use of its product and attach relevant instructions and warnings to prevent such
foreseeabl e use. A product warning must HAade
from its use or foreseeahtei s u kewvis \0 Sea Ray Boatsc., 65 P.3d 245, 249 (Nev. 2003).

Misuse hadeen defined in several waysdaty to warn casesCompareEllsworth v. Sherne

Lingerie, Inc, 465 A.2d 348, 355 (Md. 198%)ii & wnsot r easonadndlgyvf or es e e
Moog Auto, 652 N.W.2d 872, 882 (Neb. 2002)i f ai | ur e thoundmbigubusw pl ai n

i nstruct i onarsfaciurer need hosfaregbesexact mannén which [the injury]

occurred o b e | i ab lGdeasondilanticipate othenuses thaim the one for whieh th
chattel i s po Momaa v. Fabergelncn3a3z2M2d £1d16,d49 (Md. 1975)
(quotingResTATEMENT (SEconD) Or TorTs 8 395cmt. k(1965.

In assigning liability, sveral courts have found treadefendant failed to establish misuse
as an affirmative defensehere plaintiff sustained injury while using product in a foreseeable

manner. SeeEllsworth,495 A.2d at 357 (holding that a woman severely burned while wearing

13



pajamas negligently made Wwdut a flame retardant did not misuse the product when she leaned
over an electric stove while her pockets were hanging near the bivioea);, 332 A.2d atl3,
17 (holding thatburn injuriessustained wheplaintffp our ed def endant 6s col o¢
base of a licandleconstituted a reasonatfioreseeable useven if such use was unintended)
But seeErickson v. Monarch Indy Inc., 347 N.W.2d 99, 109 (Neb. 1984)olding that the
manufacturer included proper instructions for wiring which, if heeded, would have prevented the
type of electrical accident that injured plaintiff).
As in EllsworthandMoran, where the plaintiffs burns due to the flammable nature of

their products was foreseeable, it is reasonably foreseeable for Sears to smell the aroma from the

steam upon opening a heated popcencomagéda g . I n
consumers to fisavor the rich, warm buttery ar
anticipated consumers to inhale the arof.at3.) Thus, Searsod6 conduct car

more than merely foreseeable, but afgended In contast toErickson wher e t he pl ai
failure to follow safety instructions caused
microwaveable popcorn did not constitute misuse. Apladdrem g of PRO6s product
ACauti on St e dacedirebtlgoverbag fpleac ® peni medlywhrmsof( R. at
thermal burns due to steam exposwuighout revealing the latent danger of inhaling diacetyl

emitted from the streanSear$handling of the heated popcorn bag could not constitutesais

because the facts do not indicate that he sustained burns toghthé&aeery injury the warning
suggestsvould bearesult of theni suse of HHe@fere p P &4 gtc Wamiadout r e
heated diacetylnoctusSean®@pefaatide ® @ gnier®vaeable

popcorn product.
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B. PR Breached its Duty b Warn Sears by Failing to ProvideClear and
Unambiguous Warningabout the Inhalational Toxicity due to Diacetyl and
Adequate Instructions For Safe Use

Having established that PR had a duty to w&earsabout the toxic effects of its quuct,
PR breached that duty by {giling to provide unambiguous labeling that warned consumers of
diacetyl exposure an() failing to instructconsumers about the grer use and preparaih of
its microwave popcorn. A duty to warn involves two distinct duties placed upalisthieutor
or seller (i) a duty to provide warnings of latent dangers and (ii) a duty to provide instructions
for safe useDelary v. Deere ad Co, 999 P.2d 930938(Kan. 2000) Adi st ri but or 6s d
warn would include attachi appeans o beanecessagyrto i nf or m
permit the consumer to us e Jondsae3@oMNE@dat3xlé wi t h r
Breaching a duty becomes evident where the probability of the injury occurring coupled with the
gravity of the harm outweighs the berdof taking adequate precautior&eeUnited States v.
Carroll Towing Co, 159 F.21 169, 173 (& Cir. 1947)

1. PR6 s pr ofdiladecotwarhSedrysef the latent damer of diacetyl.

Thewarning containedintheac kage | abeling of ®W&s micro
inadeqat e t o prevent Searsodé injury. For a warni
di sclosure of the exi st enc ePadidedv. GalvestorhYachte x t e n't
Basin,Inc., 727 F.2d 330, 338 {6Cir. 1984) The warning must specifically describe the
nature and extent of the risk and injuitg. at 339. Furthermorethe warning for latent dangers
of a product intended for the aveinblge sftsreee tma
understandld. at 338339. Finally, even if the product is not negligently designed or
manuf act uilure @ warnof hazardsfassociated with foreseeable uses of a product is

it sel f n elLgaperiy. Sears,Rpebyclo& Ca87 F.2d 726, 729 £1Cir. 1986)
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Many courts have found liability when a distribuesherfailed to warn of a latent defect
or provided annadequate warninghi ch caused pdelawigedb P.3dfat?S0 | nj ur y
warning about inhalation of carbon monoxide f
having a distinctive odor was inadequate because inhalation of odorless carbon monoxide
released from a generator caused the injs88; alsd_aaperi, 787 F.2dat 729 (smoke alarm
failed when the defendant failed to warn of the specific danger that an epextregced smoke
alarm could fail if the electrical source were severed in an electricglBioeel v. Fibreboard
Paper Products Corp43 F.2d 1067, 110410 (general warmigs to avoid breathing dust
because inhalation fAmay b workeraofthddagerof di d not a
contracting asbestosisiesothelioma and lo¢ér asbesteselated cancers).

As in Laaperi where the court founal smoke alarm defective when a fire caused by a
short circuit disabled the alarfa,R 6 s waveable popcorn is defeatiVorits lack of a
specificwarnng of inhalational injurydue to diacetyl Also, as irBorelwh er e t he def end
label warning against breathing dust failectiuress the momgeriousdanger of asbestos
inhalaton PRGOS war ni n gautsteamlexposorato the facenamcdlomitdgimore
latentdanger ofdiacetyl inhalatiorcausing lung diseaseSears hado ideawhat was really at
stake in preparing popcorchronic lung disease, quality of lifand perhaps even life itself.

Also,inLewiss, t he def endant 6s mmboottbxicugexhausttutnasu ct i or
which may contain carbon monoxide, liaited to mention the@dorlessand therefore more
deadly,carbon monoxide gaamitted from the generatarhich resuledin a more deadly
prolonged exposure that killed thensumer. Similarly, PR only made consumers aware of the
potential for steam burns to the facEhe label was not clear and unambiguous as it relates to

diacetyl toxicity. As such, Sears successfully alexd significant steam burns to the face for
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years as a consumer, unaware that the real danger in placing his face near an open bag was the
inhalation of a toxin that would eventually calme irreversible pulmonary injury.

2. PRO6s pr ofdileddaprovide Bearsdequate instructions for safe use

The duty to prowde adequate instructiorsdistinct from a duty tevarnof a product
danger n t hat t he fpoceseeador difipientusewt aipiodudt antl for avoiding
d a n g 8oy.v.cCalifornia ChemCo. 221 F. Supp. 66%76(D. Or. 1963)finding
application instructions and remedifortoxic ingestions of a weed Killer failed itmstruct
plaintiff of the potential fofethalskin absorptiorirom laying on atreated lawn three days later).

Many courts have analyzed whether a produc
consumer of its safe use SeeForemost 680 P.2d at 82¢tholdingthema nuf act ur e and 0
parties i n t he liablbfarifalingadofinstaidplaintiff-debedentiinahsabe use
of a benzeneleaningproduct whichcaused a fatdéukemia);Hayes 622 Sazd at 1354
(holding that product label for liquid cleaner was not sufficiently clear and unambiguous to warn
police department aqst using it as hand cleaner).

As in Boyl, wherethe court held defendant lialieo r p | ai nt i ftHepreduad e at h |
instructionsfailed to provide a time period after which laying on a lawn treated with weed killer
is no longer dangerous, R&lledto definethe parametersf safe preparatiofor its product such
thatthe risk of inhalational injury due taatetyl is eliminated Based on previous indtrial
studies and information learn&@m its experiences as a manutaet, PR stands as an expert of
diacetyl toxicityand could have imparted such information in its product labeling for the benefit
of itsconsumers. As ikoremos, Mao and PRhave thedualresponsibility to ensure that the

final product contains adequate warnings and instructibiasvever, PR, having reason to know

of diacetyl 6s dan gm®attach h suficieat ingiction taebnodhe or 6 s du't
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product if Mao fails to do soAlso, in Hayeswherethe product label did not clearly and
unambiguously warn of theotential for inhalational injurgf a liquid cleaner used to clean
finger-printingink, PR 6 s i n s tmicoowave coakisg ahdgnecautions against steam
exposure fails to warn of threal danger of steam exposuté@cetyl toxicity and the potential for
permanent lung damagépplyingJ ust i ce Handods CCaroodl Towihga espoused
i1 ustr at evarn SeRré the magnitude of Sedr | u noguplednythuthe y
likelihood of inhalation injury due to heated diacetyl grossly outweighs the minimal financial
burden of attaching a warning about diacetyl toxicity to the prodsetinited States v. Caoll
Towing Co, 159 F.2d 169, 173 (2d Cir. 1947)herefore, this Court should firRR liable for its
failure to warn or instruct Sears of diacetyl toxicity
C. Holding PR Strictly Liablef or S e a r(® & Cdnsisfent with B.R.A.
§32.64which Holds Food Manufacturers Strictly Liable for Design and
Manufacturing Defectsand (2) Supports Sound Public Policy by Protecting
Consumers from Dangerous Products
This Court shoul@dopt strict liability as the standard in failure to warn claiffisen,
this Court shouldhold PRstrictly liable for failing to warn Sears of thlimngerof diaceyl which
Cc a u s e ddeldliating isjury Because PRsian apparent food manufactuasrdefined by
RestaTEMENT (SEconb) Or TorTs 8 400, PRis subject to B.R.A. 82.64whichimpugns strict
liability for menufacturing and design defectshi§ Court shoulddoptstrict liability theoryfor
failure to warndefects becausi#oing so(1) maintains consistency in analyzing products liability
cases that are otherwise governed by strict liability theongui@)orts sound public policy of
protecting unsuspecting esumers of dangerous producihe inconsistencin applying both
strict liaklity and negligence theory in products liability cagekighlighted by the fact that a

failure to warn defect is essentiallglasign defecti t h e mi s s i n g[is]dhe failurgto e | e me

war n iEles @eértheimier, ArticleUnknowable Dangers AhThe Death of Strict Products
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Liability: The Empire Strikes Back0 U. Cin. L. Rev. 1183, 1202 (1992)hus, Bliss law may

lead tocontradictorylower court decisions by the applicationdifferenttheories ¢ the same
productdepending on whether the claisnclassified as either a design defect or failure to warn
defect. By preservingconsistency in applying strict liability to products liatyjlcasesa

manufacturer who fails to warn of an existing defect should be subject to the same liability as the
manufacturer who designiset defect.This Court may consistently apply strict liability theory in
failure to warn casdsy (1) imputing knowldge of the defect onto tlieod manufacturer
Wertheimersupraat 1203, and (2allowing the law to assuntbat the consumer has read all
warnings of the producResTATEMENT (Seconp) OF TorTs 8 402A cmt. j(1965) As a result, the

only analysigemainingin failure to warn cases would be the adequacy of the warning itself.
Therefore, PR6s dangerous popcorn, whedrher <ch
containing diacetyl ocharacterized as product containing a defective warnisgpuldconfer

strict liability uponPR, who failed toadequatelyvarn Sears of the product hazard.

Applying strict liability in failure to warn cases promstsound public policiesf
protecting the consumer frolatently dangerous products. Strict liability hisdorigins in
criminal statutes designed to induce food retailers to hold consumer safety to the highest regard,
Ai rrespective of neglEbcglaavnCoea ColaBottlilmgeCo. of Fnesama u f a c t
150 P.2d 436, 443 (Cal. 194@yraynor,J., ®ncurring) The primary function bproducts
liability law is deterrence. To that endkrist liability firmly places the duty to warn dhe
manufacturer and others in the chain of distribution because thaytasbest position to know
of the latent dangers of tlig@roduct the manufacturer and others in the chain of distribution.
Strict liability also bars the affirmative defenseti@ditionalcontributory negligencdgut allows

theaffirmative defense of misus&eelay, 652 N.W.2d at 882Thus the misuse defense
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protects the manufacturer by properly placidpility solely onconsumersvho continue to
misuse a product degpicontaining adequate warnings. Meanwhile, the misuse defense
preserveshe manufat ur er 6 s pr i nohattaching labelp iostrui) fdr safe uge y
and warning of dangers that would sufficierdlgrt consumersAlso, strict liability propely

shifts the burdeon the sellewho is capable of loss spreading by adjusting product costs

gradually over time. A sellermay alscassumethe nj ury as a faganswhichf pr oc
liabilit y i nsur anc e Resamvend(8ecombCE TorTa8 ddRAcmt. ¢(1965).
Strict liability fairly limits the burden on theunwitting consumesuch as Seaksho,
without warnng, was oblivious to the risf diacetyl exposureBy assigning strict liability to
theleast costavoider it he costs of i nj prodiucts are bomesby thdse ng f r

who place such products into the market rather than by the injured consumers who are powerless

t o pr ot ec tGreehnems ¥ubaeveer Pboducts, JI877 P.2d 897, 901 (Cal. 1963).
In comparisonthe cosffor PR to addh diacetyl exposerwarning to its packaging trivial and
certainlywould have prevente8ear§injury. Sears would not trade his health and quality of
life as an avid marathon runner for the aroma of butter. (R) &t#ct liability induces retailers
and manufacturers to inform consumers opadductdangersand allows consumers t@cide
whetherornotth@ d anger i nv[aprodelbutwang us i tnlgei r  ut i |

Carter v. JohngManville Sales Corp557 F Supp. 1317, 131¢D. Tex. 1983)

y t

In conclusion, this Court should affirm the Court of Appetgrial fP R6s s ummar y

judgmentbecausd() t he adequacy iwnagenbBifedse ofwnaterialifactgnd! a b e |

(2) viewing the undisputed facts in a light most favorable to Sears, PR is not entitled to summary

judgment where PR actually knew of diacetyl toxicity, and as an expert, should/éwanesl

Seas about theparticularlytoxic effect of heated diacetyl.
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. THIS COURT SHOULD REVERSETHE APPELLATE COURTO6S
DECI SI ON TO GRANT MRODASMISE BORILAIK OF
PERSONAL JURI SDI CTI ON BECAUSE MAOGS MI NI
(1) ENGAGED IN CONTINUOUS AND SYSTEMATIC ACTIVITY TO
SATISFY GENERAL JURISDICTION, (2) PURPOSEFULLY AVAILED
MAO TO BLISS TO SATISFY SPECIFIC JURISDICTION, AND (3)

REASONABLY JUSTIFIES EXERCISING JURISDICTION OVER MAO.

This Court shoul d r ®holdingsviEch affrmeed tAgoQowatiofi at e Co
Common Pleas decisidgagrantMa o 6s moti on to dismiss for | ack
pursuant to Bss Civil Rule 12(b)(2).Whenadefendant files 42(b)(2) motionthe plaintiff has
the burden oprovingpersonal jurisdictioover thatdefendantMadonna v. Railing512 Bliss
St. 2d 1024, 1035 (1999%9nd appellatereswo f t he | ower <courtods subse
motion isde noveYoun v. Trackinc.,324 F.3d 409, 417 {6 Cir. 2003) Whenalower court
bases its rulingn a 12(b)(2) motion on the written record without evidentiary hearings, the
plaintiff only needstona ke a pri ma f aci e showi ngdgosteo def eat
Miller, 46 F.3d at 145Under ade novaeviewt hi s Court shoul d Aconstru
light most congenialtotheptait i f f 6 s | ur i Madsi Sch.fiLavmabAndowel, lac. vin. 0
Am.Bar A $42 B.3d 26, 34 & Cir. 1998) If the plaintiff adequately states arpa facie
case for personal jurisdiction, a lower court may exercise such jurisdiction only if (i) the long
arm statute of the forum state allows it and (ii) such exercise comporthwibue Process
Clause of the Fourteenth Amendmehbatshaw v. Johneh, 167 F.3d 208, 211 {56 Cir. 1999)

Because t he S-armstatutepB.R.A §20.48sisocotérminogs with due
process, the requisiferisdictionalanalysis is a constitutional and@o comport with due

process, the forum court may assert personal jurisdiction overesioient defendant if the

defendant maintains minimum contacts within the forum state sathtipation would not
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Aof fend traditional not i onlsn &hile Cd. & WaslBp6lUsSy a n d
310, 316 (1945)quotingMilliken v. Meyer 311 U.S. 457, 463 (1940)

The Court of Appeals reviewedt@eo ur t o f C aecisiante ndvtbecaused
the lower court ruled after an analysis of &x¢ensive record of undispad facts obtained from a
lengthydiscovery and numerous depositions. (R. aB2rauseale novareviewrequires this
Court to constru¢he factsunder dight most favorable to Searthis Courtshouldfind Mao
wit hin this Sttlusma&isg Mpatrictly kabla faranymamufacturing and design
defectsof its microwaveable popcomnder B.R.A. § 32.64

A. Granting General Jurisdiction Over Mao is Proper Because Gaus Bradley,

Mao6s Commo diPurchassed BBlk @okn é&ram,the State of Bliss in
a Continuous, Systematic, and SubstantidVlanner.

This Court has gendrprisdiction over Mao because Gauis Bradl@gommodities
broker who regularly exports to M&ailk corn purchased from Bliss, (R.4®5.), demonstrate
substantial, continuous and systemattvity with the forum state A court may assert personal
jurisdiction over a nomesident defendant stablishingeither general or specific jurisdiction.
Mass. Sch.foLaw, 142 F.3d at 34Generajurisdictionis properwhere theorum state activity
of thedefendart s ¢ oaretcantintioss and systematiglicopteros Nacionales de
Colombia, S.A. WHall, 466 U.S. 408, 4161984) andmay bea s s e if theeadivitfiis
unrelatedo the suit[,p Daynard v. NessMotley, LoadholtRichardson, & Poole P.A290 F.3d
42,51 (IstCir. 2002)

1. Maobs pur c h as e BlissfestablisHegeeneralqurisdictibnt o m

Several courts have hel d t haantidprdfitsfrorei gn c on
the forum statéy the use o&n instatecontactestablishes general jurisdiction over the-non

resident defendantSeeL Sl Indus. Inc. v. Hubbell Lighting, In¢.232 F.3d 1369, 1370, 1376t.
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Ap. 2000)(finding thatthed e f endant contactds distribution o
statewhich netted several milliodollars in sale®ver several years conferred general
jurisdictionoverthedefendaneven ifthep | ai nt i f f 6s i njury did not a
products distributed within the forum stpteee alsd nl Shivge 326 U.S. 320 (finding that
soliciting shoe sales within the forum state
the basis for exercising jurisdiction over the fresident defendant)

The Eighth Circuiheldthata plaintiff, who developed a bratamor from an
occupational e X posur e madea pdireaffacighowaengoftiees pai nt pr
d e f e n doatinuou® and systematic activityough its distributorsvithin the forum state,
even though the plainti éfor@rsstate.Dgverv. Heateen occur r ed
Coatings, Inc.380 F.3d 10701076 (8h Cir. 2004) In addition, the Third Circuit found
sufficientminimum contact$o establish general jurisdictimver a norresident defendant bank
because t he bank 6edindailydeposit anddoart aatigities thaeweigeatigl
totheconductoffef endant 6s] bus i ne subsfantifl,ongairtgjacdh r epr es
systematic activity in [the forum state]Pr o v i d EBank v. S@Fed. Savand Loagn Ass?®d
819 F2d 434, 438 (@ Cir. 1987) accord Lakin v. Prudential Segs348F.3d 704, (& Cir.
2003)(hadding that the lending activities &fr u d e n t i a forunSceniacts; ambuntag to
$10 million,whichwasfi s u b s t a n fiorund,Jlo safistfied minirhuen contacts for
jurisdictional purposgs

I n the present c as epurchases flors BliBsreprdsent gordtisuous u | k
ard systematic activity sufficient to establish general jurisdiction over Mao. Similzeer,
where the facts made a prima facie showing that a distributor engaged in selling defendant's paint

products in the forum state was conobns and systematic fpurposes of establishing general
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jurisdiction over plaintiff's claim involvinganowf-st at e i njury, the undisp
case support a prima facie case that Maobs <co
and systematic forum acttyiby purchasing bulk corn from Bliss for eventual exportation to

meet MaoO0s lenpopcarngprecustienalémands. (R539t Therefore, Bra#d y 0 s

regular bulk corn purchas®enfer general jurisdiction over Mao on a products liability claim

involving an outof-state injury filed within the State of Bliss.

As in ProvidentandLakin, where thedaily deposits and loans conducted by the
defendant banlkverscertraitothdnanok ot aMacdo secsemmodi ti es
continuously and systematically performfaction central tdM a o fosrishing popcorn
manufacturing businesthe purchase of bulk corn from the State of Bliss. Without core, Ma
cannot make popcorn. Alsas inLSI Industries wher e t he defendantds fo
responsible for accumulating millions of dollars in lighting product sales within the forum state,
Bradl eyds bul k c o rallowgMac teashpplstiedd.S. mapdorn marketBthei s s
number ongopcornonsumer i n the wor |IAdL o w yF arta n6uH xatcrtau rB u
Mi cr owav ebrdd phicor repd esents 83 % (R&4PRG6s U. S. sal

FurtheranalysisdistinguisheS e ar s 6 Eealicoptero$ theanostecent Supreme
Court treatment of general jurisdiction. Hielicopterosthe court found that defendant, a
Colombian corporation that provided helicopter transport services for plaintiff, the alter ego of a
joint venture based in Texas, had insufficiemtacts in Texas466 U.S. at 419The court
reasoned thdt mer e pur c h a s elkcapterdekt argl 0Other acdessori@s®ounting to
$4 million paid to a Texas company over eight yeldsnot establish jurisdictionld. at 418
The court inProvidentfurtheranalyzedheHelicopterosd e ci si on by stating th

forum activities inHelicopterosvner e not centr al PRravidehi8i9d¢2daha nt 0 s
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438 S e a r sisunlikeHglieopteros andmore likeProvident whereB r a d Ipwrchases of

bulk corndemonstrated conduct that waentraltoMa o 6 s popcor nAlsoaanuf act ur i
contrast tdHelicopteroswherethe foreign defendant diabt sell any products that reached the

forum state, 466 U.S. at40da o 6 s p oiptrdoatediny PR throudhout the United States,

which includes the forum stat&or the foregoing reasons, this Court nfand general

jurisdiction over Mao consistent with the Supreme Court holdindgiicopteros

2. A judicial trend varrantsfinding general jurisdiction over foreignefendants
which extract sibstantial eonomicprofit from the forum $ate

The U.S. Supreme Court has acknowl edged a
scope of state jurisdiction over foreign corp
expansion of the national economy.c Ge e |life Ind. @ot 3865 U.S. 220222(1957)

World-Wide \blkswagen Corp. WWoodson444 U.S. 286, 293 (1980As Justice Brennan

stated inHelicopteros a court mayeasonablexercisegenerajurisdiction over a foreign

defendant corporatonh at #A[ t akes] advantage of the econo
active participant i n hH466U S atd@3 (Brenean,d.ndiserithogr e i g n
(asserting thathe purchase of helicopters, trainioigemployees, andontract egotiations

within the forum statel e monstrate both the defendantdés fAco
other numerous benefits from its asation with the forum state).

InresponsetothBupr eme Court 6s s uwisdetoraliparmetetso br oad
for an expanding global econonogurts have found general jurisdiction over foreign defersdant
that have extracted substanpabfit from the national economy, which necessarily includes a
forum st at E.@ Juamrw R.Db Reynolds Taba Co, 433 F.3d 1163, 117319
Cir.2006)( f i ndi ng t hat as3146p48 miliom in gemaratetewecutram e r 6

the forum statelemonstrated a continuous and substantedence)see alsddenry v.
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