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QUESTIONS PRESENTED 

I. WHETHER THIS COURT SHOULD AFFIRM THE APPELLATE COURTôS HOLDING 

THAT RESPONDENT MICROWAVE POPCORN DISTRIBUTOR BREACHED A DUTY 

TO WARN PETITIONER ABOUT THE LATENT DANGER OF A TOXIC INGREDIENT 

IN THE ARTIFICIAL BUTTER FLAVORING USED IN ITS MICROWAVE POPCORN 

WHICH CAUSED PETITIONERôS SEVERE PULMONARY CONDITION.  

 

II.  WHETHER THIS COURT SHOULD REVERSE THE APPELLATE COURTôS HOLDING 

THAT EXERCISING PERSONAL JURISDICTION IN ACCORDANCE WITH THE 

FORUM STATEôS LONG ARM STATUTE OVER RESPONDENT FOREIGN POPCORN 

MANUFACTURER IS IMPROPER EVEN IF THE RESPONDENTôS 

MICROWAVEABLE POPCORN, SHIPPED INTO THE FORUM STATE, CAUSED 

SERIOUS INJURIES TO PETITIONER. 
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STATEMENT OF THE CASE 

 

Factual History 

 

In early 2005, Petitioner Allister Sears (ñSearsò), an avid marathon runner who has never 

smoked a day in his life, started to exhibit symptoms suffered by chronic smokers.  (R. at 2.)  His 

pulmonologist, Dr. Rilo Kiley, performed tests confirming Searsô markedly diminished tidal 

volumes and attributed Searsô debilitating lung condition to bronchiolitis obliterans, a rare life-

threatening lung disease.  (R. at 2.)  Dr. Kiley, aware that microwave popcorn flavoring may 

contain the toxin diacetyl which is scientifically known to cause this debilitating disease, asked 

Sears about popcorn consumption.  (R. at 3.)  Tests later confirmed what Dr. Kiley had 

suspected: Searsô debilitating lung disease was caused by exposure to diacetyl contained in 

ñPercival Riddenbutterôs Low Fat, óExtra Butterô Microwave Popcorn.ò  (R. at 3.) 

Sears, a resident of Porkopolis located just across the Thomas River from Losantiville, 

the state capital of Bliss, ñ[loved] extra-buttery microwave popcorn.ò (R. at 3.)  Respondent 

Percival Riddenbutter International Marketing and Distributing Company (ñPRò), marketed its  

ñLow Fat, óExtra Butterôò microwave popcorn as a healthy, junk-food substitute, stating in 

advertisements that the buttery popcorn was ñso filling and low fat, you could eat it every day...ò 

and that consumers should ñsavor the rich, warm buttery aroma without the guilt.ò  (R. at 3.)  

Over a 12-year period, Sears prepared two or three PRôs buttery microwaveable popcorn bags as 

part of his daily diet regimen.  (R. at 3.)  Sears recalled that after removing the popcorn bag from 

his microwave, he would place his face over the bag to ñsavor the aroma.ò  (R. at 3.)  PRôs 

popcorn labels only contained recommended microwave cooking times and the statement: 

ñCaution Steam: Do not place face directly over bag after opening.ò  (R. at 3.) 
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Aware that diacetyl inhalational exposure caused severe pulmonary disease in its factory 

workers, PR increased its safety standards in 1983 by requiring employees to use a protective 

breathing apparatus.  (R. at 4.)  Despite an awareness of diacetyl toxicity and evolving scientific 

knowledge that inhalable diacetyl causes the most pulmonary damage when heated, PR made no 

attempt to warn its consumers of potential diacetyl exposure in consuming its product.  (R. at 3, 

9.)  An industrial hygiene expert later measured diacetyl levels near Searsô microwave that were 

comparable to the levels measured within a PR popcorn plant in which PR workers had 

developed severe respiratory disease.  (R. at 3, 4.)   

After over forty years of manufacturing popcorn, in 1990 PR outsourced its 

manufacturing operations in response to rising labor costs and pressure from WhalÎMartt, PRôs 

largest customer.  (R. at 4.)  PR requested Guangdong Business Support Services Company 

(ñGuangdongò), a Hong Kong corporation, to find a manufacturer that uses production 

techniques suitable for manufacturing PRôs popcorn and can tailor the popcorn packets to PRôs 

specifications.  (R. at 4.)  Guangdong hand delivered PRôs production instructions to respondent 

Mao Zedong (ñMaoò), a Chinese popcorn manufacturer located in the Hunan Province of 

Mainland China.  (R. at 4.)  Guangdongôs agent subsequently faxed a letter using letterhead 

identifying PR as ñPercival Riddenbutter International Marketing and Distributing Company,ò 

which contained PRôs popcorn flavoring recipes and requirements indicating that the product 

label be printed in English and use non-metric units suitable for U.S. distribution.  (R. at 4.)     

PR, incorporated in the State of Bliss with its corporate headquarters located in the 

capital of Bliss, has become a global company by distributing PRôs 15 popcorn brands and 

marketing an additional 22 popcorn brands worldwide.  (R. at 4.)  PR maintains the largest U.S. 

market share of microwaveable popcorn by distributing its number one selling brand, ñPercival 
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Riddenbutterôs Low Fat, óExtra Butterô Microwave Popcorn,ò which represents 83% of PRôs 

popcorn sales in the U.S. (R. at 4, 9.)  For 17 years, Mao has served as PRôs exclusive 

manufacturer, and acquires bulk corn and other agricultural products from the State of Bliss 

through the purchases of a California commodities export broker named Gaius Bradley.  (R. at 4, 

5.)  Guangdong exclusively exports Maoôs final product from China directly into the State of 

Bliss.  (R. at 6.)  From PRôs headquarters in Bliss, PR distributes the product to every state in the 

U.S., the number one popcorn consumer of the world.  (R. at 4, 6.)   

Sears is short of breath every day of his life and he will never run, much less in a 

marathon, ever again.  (R. at 2, 3.)  As a result of his pulmonary disease, his reduced physical 

activity has caused him to develop other serious co-morbidities, including depression and weight 

gain.  (R. at 3.)  Sears has heeded Dr. Rileyôs orders and no longer eats microwaveable popcorn, 

which has stabilized his condition by eliminating the source of his diacetyl exposure (R. at 3.)  

Sears only real hope for a full recovery is a double-lung transplant.  (R. at 3.) 

Procedural History 

Petitioner filed a products liability action in William County, State of Bliss Court of 

Common Pleas against Respondents PR and Mao.  (R. at 5.)  On July 4, 2006 the Court of 

Common Pleas granted both PRôs motion for summary judgment and Maoôs motion to dismiss 

for lack of personal jurisdiction.  (R. at 2.)  On May 5
th
, 2007 the Court of Appeals reversed the 

lower courtôs granting of PRôs motion for summary judgment, but affirmed the lower courtôs 

granting of Maoôs motion to dismiss for lack of personal jurisdiction.  (R. at 8, 10.)  

Subsequently, on October 31, 2007 the Supreme Court of the State of Bliss granted the petition 

for a Writ of Certiorari from the State of Bliss Court of Appeals.  (R. at 11.) 
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SUMMARY OF THE ARGUMENT  
 

 This Court should (1) affirm the Court of Appealsô denial of PRôs motion for summary 

judgment and (2) reverse the Court of Appealsô granting of Maoôs motion to dismiss for lack of 

personal jurisdiction in a products liability claim in which Sears suffered a debilitating lung 

injury caused by the regular preparation and consumption of ñPercival Riddenbutterôs Low Fat 

óExtra Butterô Microwaveable Popcorn.ò   

 PR should be held liable for negligently failing to warn Sears of the latent danger of 

diacetyl contained in its microwaveable popcorn under two separate theories.   As distributor of 

the microwaveable popcorn product, PR breached its duty to warn Sears because PR knew or had 

reason to know of the productôs latent danger.  Also, PR has the heightened duty of a 

manufacturer because PR held itself out as the actual producer of the popcorn where such 

representations caused detrimental consumer reliance by Sears.  In fact, PR had actual 

knowledge of diacetylôs propensity for causing severe pulmonary injuries from its previous 

manufacturing experience and yet failed to properly protect consumers from diacetyl exposure 

by providing an inadequate warning label.  The label failed to clearly and unambiguously warn 

Sears of inhalational injury which was a foreseeable result of an intended use of the popcorn.  

Additionally, this Court should find PR strictly liable because such standard is consistent with 

both Bliss law and sound public policy ideals which places primary importance in protecting the 

consumer.   

 This Court should also allow Sears to pursue Mao in litigation for Maoôs primary role in 

continuing to manufacture a dangerous product and making the product available for 

consumption by the citizens of the State of Bliss.  Mao utilized its various in-state contacts to 

place its dangerous product in the shelves of every grocery throughout the U.S. and maintain a 
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commanding market share in U.S. microwaveable popcorn sales.  Maoôs commodities broker 

supplied Mao with bulk corn bought directly from the State of Bliss for purposes of providing 

the essential ingredient for its popcorn manufacturing business.  As such, Mao engaged in such 

continuous and systematic business activities with Bliss such that exercising general jurisdiction 

on Searsô injury claim, unrelated to the export of corn, is proper.   

In addition, Maoôs contacts with the State of Bliss sufficiently relate to Searsô injury such 

that exercising specific jurisdiction is proper.  Mao derives the benefit of conducting business in 

Bliss by Guangdongôs regular popcorn shipments into Bliss.  The interdependency between PR, 

Mao, and Guangdong creates an implied agency such that imputing Guangdongôs primary Bliss 

contact, PR, onto Mao is also proper for purposes of establishing specific jurisdiction.  Finally, a 

fair application of the reasonableness factors allows this Court to exercise jurisdiction over Mao. 

 

STANDARD OF REVIEW  

 The standards of review of the Court of Common Pleas decision to grant Respondent 

Percival Riddenbutterôs motion for summary judgment and Respondent Mao Zedongôs motion to 

dismiss for lack of personal jurisdiction are de novo.  See Dana Corp. v. Celotex Asbestos 

Settlement Trust, 251 F.3d 1107, 1113 (6th Cir. 2001); see also Foster Miller Inc. v. Babock & 

Wilcox Canada, 46 F.3d 138, 147 (1st Cir. 1995).   
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ARGUMENT  

I. THIS COURT SHOULD AFFIRM THE APPELLATE COURT ôS DENIAL 

OF SUMMARY JUDGMENT BECAUSE PERCIVAL RIDDENBUTTER 

(1) HAS A DUTY TO WARN SEARS ABOUT THE LATENT DANGER 

CONTAINED IN ITS  POPCORN, (2) BREACHED THAT DUTY BY 

FAILING TO WARN SEARS OF THE DANGER, AND (3) IS STRICTLY 

LIABLE UNDER B.R.A. § 32.64 WHICH PROMOTES SOUND PUBLIC 

POLICY.   

 

 This Court should affirm the Appellate Courtôs reversal of PRôs motion for summary 

judgment because PR breached a duty to warn Sears about diacetyl, a toxic chemical used in 

PRôs microwave popcorn which posed a latent danger to Sears and proximately caused Searsô 

irreversible lung injury.  Under Bliss Civil Rule 56(c), summary judgment is proper only if there 

are no genuine issues of material fact and the moving party is entitled to judgment as a matter of 

law.  See Domaschko v. J. Hart, Inc., 128 Bliss St. 2d 256, 258 (1999); Matsushita Elec. Indus. 

Co., Ltd., v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  In duty to warn cases, the adequacy 

of a warning is a question of fact, unless the warning is ñaccurate, clear and unambiguous.ò  

Hayes v. Spartan Chem. Co., 622 So. 2d 1352, 1354 (Fla. Dist. Ct. App. 1993).  The moving 

party is entitled to judgment as a matter of law if , after viewing the facts ñin the light most 

favorable to the party opposing the motion[,]ò it is proper.  Matsushita, 475 U.S. at 587. 

This Court has outlined the plaintiffôs burden in proving a defendantôs negligence due to 

failure to provide adequate warning: (1) the defendant had a duty to warn; (2) the defendant 

failed to meet that duty; and (3) that failure was the proximate cause of the plaintiffôs injury.  

Henry v. Happy Fun Ball, 3 Bliss St. 3d 33, 40 (2003).  All parties agree that proximate 

causation is not at issue.  (R. at 5.)  PR is an expert of its product as former manufacturer and 

current distributor, and therefore has a duty to warn consumers of its productsô latent dangers.  

Because PRôs product label creates a genuine issue of material of fact regarding the labelôs 
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adequacy in warning Sears of diacetyl toxicity, this Court should affirm the Court of Appealôs 

reversal of summary judgment and hold PR liable for Searsô debilitating pulmonary injury. 

A.   PR Has a Duty to Warn Consumers of the Latent Danger of Diactyl, a Toxic 

Chemical Found in PRôs Artificial Butter Flavoring.  

 

PR, as distributor of the microwaveable popcorn that caused Sears injury, has a duty to  

warn consumers of the latent danger of diacetyl.  Section 388 of RESTATEMENT (SECOND) OF TORTS 

defines distributor liability for failure to warn based on negligence: 

One who supplies é a chattel for another to use is subject to liability é if the 

supplier (a) knows or has reasons to know that the chattel is or is likely to be 

dangerous for the use for which it is supplied, and (b) has no reason to believe 

that those for whose use the chattel is supplied will realize itôs dangerous 

condition, and (c) fails to exercise reasonable care to inform them of its 

dangerous condition or the facts which make it likely to be dangerous.  

 

RESTATEMENT (SECOND) OF TORTS § 388 (1965) (emphasis added).  Under part (a) of section 388, a 

distributor acquires liability of its product by either knowing of a product danger or having 

reason to know of that danger when ñgiven information from which a reasonably intelligent 

person can deduce that a danger accompanies the intended use of the product.ò  Foremost-

McKesson Corp. v. Allied Chem. Co., 680 P.2d 818, 823 (Ariz. Ct. App. 1983).  Part (b) of 

section 388 refers to the foreseeability and seriousness of the product hazard as well as the 

consumerôs ignorance of the productôs danger.  Part (c) of section 388 refers to the ñcost of 

preventingò the injury.  Shell Oil Co. v. Gutierrez, 581 P.2d 271, 278 (Ariz. Ct. App. 1978).   

 1.   PR, as distributor, has a duty to warn consumers of the latent danger of diacetyl.  

The duties of a manufacturer and distributor have been distinguished based on the 

premise that a manufacturer is presumed to have expert knowledge of its product.  Foremost-

McKesson, 680 P.2d at 822.  As such, a manufacturer must (i) discover all foreseeable product 

hazards and (ii) warn a consumer of such hazards that are known or should be known by the 
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manufacturer.  Id. (emphasis added).  In contrast, a distributor ñis liable for negligently failing to 

warn of a productôs dangers when it knows or has reason to know of those dangers.  RESTATEMENT 

(SECOND) OF TORTS § 401 (1965) (emphasis added).  Despite these distinctions, both 

manufacturers and distributors have a duty to warn consumers by producing products with 

appropriate instructions.  Shell, 581 P.2d at 277.  The purpose of this duty to warn is to apprise a 

party of danger of which he is not aware and thus enable him to protect himself against the 

danger.  Jonescue v. Jewel Home Shopping Serv., 306 N.E.2d 312, 316 (Ill. App. Ct. 1973).     

Many courts have found a distributor liable for a consumerôs injuries where the 

distributor either knew or had reason to know of the dangerous product.  See Eagle-Picher 

Indus., Inc. v. Balbos, 604 A.2d 445, 456-457 (Md. 1992) (holding that a supplier of an asbestos-

containing product should be held to a ñshould have knownò standard because the supplierôs 

additional installation activities provided a ñpeculiar opportunity and competenceò by 

demonstrating that the supplier was not merely a ñconduit of goodsò); Shell, 581 P.2d at 279 

(holding that an explosion triggered by welding near bins containing flammable xylene vapor 

causing plaintiffôs foreseeable injuries may have been prevented by adequate labeling); Solazzo 

v. Occhino, 158 N.Y.S.2d 845, 847 (N.Y. Misc. 1957) (reasoning that a plaintiffôs allegation that 

distributor actually knew of the danger of its hair product makes distinctions between ñreason to 

knowò and ñshould have knownò standards irrelevant).   

In Shell, the plaintiff sustained severe injuries when he welded in close proximity to 

empty metal drums which ignited because they still contained xylene vapor, known by the 

manufacturer to be highly flammable.  Shell, 581 P.2d at 276.  Intermediary distributors also 

named in the suit were aware of the flammable nature of xylene because Shell had attached 

warning labels.  Id. at 275.  Nevertheless, the Shell court ruled in favor of the plaintiffs because 
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Shellôs label and the intermediary distributorôs lack of additional labels failed to adequately warn 

plaintiff of foreseeable injury.  Id. at 279.   

Similarly, Sears unknowingly exposed himself to a toxic chemical when he inhaled the 

seemingly harmless aroma of cooked popcorn, (R. at 3.), a danger which appears neither open 

nor obvious.  Diacetyl poses an unreasonable danger to Sears because he could not have 

contemplated that inhaling the aroma of popcorn could cause irreversible lung disease.  On the 

other hand, the undisputed facts show that PR not only had reason to know, but actually knew of 

diacetyl toxicity from its previous manufacturing experiences.  (R. at 4.)  Thus, as in Shell, where 

the intermediary distributorôs knowledge of the flammable nature of xylene vapor established its 

duty to warn the plaintiff of its dangerous product, PRôs actual knowledge of inhalational 

toxicity of diacetyl in its plant workers established a duty to warn Sears of the potential for 

diacetyl toxicity.  Also, PR had no reason to believe that the average consumer could know that 

(i) PRôs butter flavoring contains an inhalable toxin and (ii) diacetyl exposure causes 

bronchiolitis obliterans, a rare disease that required a pulmonary specialist to diagnose in Sears. 

As in Eagle-Picher, PR is not a mere conduit of goods but rather the creator and original 

manufacturer of the microwaveable popcorn.  (R. at 4.)  PR clearly had reason to know of the 

danger of diacetyl because PR required its employees to wear a breathing apparatus to prevent 

the harmful effects of diacetyl exposure.  (R. at 4.)  Also, Mao made the artificial flavoring with 

diacetyl and produced the labels in English according to PRôs specific requirements.  (R. at 4.)  If 

PRôs instructions did not include diacetyl in the artificial flavoring, the flavoring would not have 

contained diacetyl, which illustrates the intimate proximity of PRôs acts to Searsô substantial 

injury.  Finally, PR is a global company which not only distributes its own products, but also 

markets and advertises 22 other brands of popcorn world-wide.  (R. at 4.)  This establishes PR as 
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an expert in the popcorn industry which demonstrates PRôs ñpeculiar opportunity and 

competence[.]ò  Eagle-Picher, 604 A.2d at 457. 

Finally, as in Solazzo, PR not only should know, but actually knows of the toxicity of 

diacetyl because PR already discovered the danger when its plant employees developed severe 

pulmonary disease after diacetyl exposure.  (R. at 4.)  PR spent money to implement safety 

standards to protect its employees, but did not spend additional money to warn consumers about 

the specific dangers of diacetyl.  The relevant question is not whether PR knows or has reason to 

know of diacetylôs toxicity, but rather, why did PR continue to direct the production of its 

microwaveable popcorn with a toxic agent without any warnings to the consumer?  PR has no 

scientific basis for presuming that only factory exposure to diacetyl causes pulmonary damage.  

In fact, scientific knowledge readily available indicates that heated diacetyl causes the gravest 

pulmonary damage, (R. at 3.), which should cause the reasonable distributor to reconsider 

marketing and distributing a product that exposes its consumer to heated diacetyl every time they 

eat microwaveable popcorn.   

Therefore, PR knew of the deadly effects of diacetyl, continued to direct Mao to include 

diacetyl among the ingredients of its product, wittingly exposed Sears to heated diacetyl in the 

normal preparation of its product, and left Sears defenseless without any specific warning about 

diacetyl that would have placed a minimal burden on PR.  

2.   PR, as an apparent manufacturer, has a duty to warn consumers because PR put 

itself out as the manufacturer of its microwaveable popcorn. 

  

A distributor is liable as if he were the manufacturer when he ñputs out as his own 

product a chattel manufactured by another[.]ò  RESTATEMENT (SECOND) OF TORTS § 400 (1965).  A 

distributor who affixes his trademark or name to a product made by another acquires the same 

liability as the manufacturer.  RESTATEMENT (SECOND) OF TORTS § 400 cmt. d (1965).  Two 
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scenarios define distributor liability under § 400: (i) the distributor appears to be the 

manufacturer of the chattel or (ii) the chattel appears to have been made particularly for the 

actor.  Id.  As a result, a distributor, as an apparent manufacturer, has a duty to ñexercise care, 

proportionate to the danger involved in the use of the chattels if improperly made, to secure the 

adoption of a proper formula or plan and the use of safe materials[.]ò RESTATEMENT (SECOND) OF 

TORTS § 400 cmt. c (1965).   

Several courts have held a distributor liable based on an Apparent Manufacturer Theory.  

See Connelly v. Uniroyal, Inc., 389 N.E.2d 155, 204 (Ill. 1979) (holding Uniroyal liable for a 

defective tire bearing Uniroyalôs name but manufactured by a foreign company because 

Uniroyalôs ñintegral involvement in the overall producing and marketingò created a ñpublic 

impression that the licensor is the actual makerò); Sears, Roebuck & Co. v. Morris, 136 So. 2d 

883, 885 (Ala. 1961) (holding distributor liable for plaintiff injuries caused by defective trailer 

wheel marketed under defendant distributorôs name); Long v. U.S. Brass Corp., 333 F. Supp. 2d 

999, 1002 (D. Colo. 2004) (holding seller liable for manufacturer defect when seller placed its 

own label on the product which induced consumers to ñpurchase the product in reliance on the 

apparent manufacturerôs reputation and skill in making itò). 

As in Long and Connelly, where the distributor was liable for plaintiffôs injuries sustained 

by a defective product bearing the distributorôs name under an apparent manufacturer doctrine, 

PR should be liable for Searsô injury caused by consuming a product bearing PRôs name.   PR 

had manufactured the ñExtra Butterò popcorn brand for over forty years before outsourcing its 

manufacturing to Mao in 1990.  (R. at 4.)  Thus, the reasonable consumer would assume that PR 

continues to manufacture the products that bear its name.  The use of PRôs name on Maoôs 

product generates consumer reliance which conveys the reputation and skill of the trade name 
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onto a product made inconspicuously by a foreign company lacking a public identity.  As a 

result, Sears bought PRôs microwaveable popcorn in detrimental reliance on the presumption that 

PR exercised the due care in selecting a proper formula for consumer safety.  Because such a 

presumption is a fallacy, consumers lack assurances about the quality or safety of the product.  

Moreover, in Connelly, the defendant purposefully directed the production and marketing 

of the foreign companyôs product and allowed the manufacture to affix Uniroyalôs name on the 

product.  Connelly, 389 N.E.2d at 157.  Similarly, PRôs integral relationship with Mao evinced a 

calculated financial symbiosis in which PR dictated Maoôs manufacturing of PRôs popcorn down 

to the ingredients, packaging, and labeling at a significant cost savings.  (R. at 4.)  In fact, PRôs 

label instructions did not require Mao to include a label warning consumers of diacetyl toxicity, 

of which PR was well aware as a previous manufacturer.  (R. at 4.)  In exchange for Maoôs strict 

compliance with PR, Mao acquired the sole manufacturing rights to the best-selling popcorn in 

the world and turned a leading Chinese popcorn manufacturer into an international enterprise.   

Therefore, PR has a duty to warn Sears of the latent danger of diacetyl under the 

Apparent Manufacturer Doctrine because: (i) PR held itself out as the manufacturer of its 

popcorn to the general public by its labeling and advertising which induced Sears to rely on all 

products bearing the PR name to his substantial detriment and (ii) PRôs business association with 

Mao evinced a coordinated plan for Mao to produce microwaveable popcorn according to PRôs 

exact specifications for purely cost-cutting measures at the ultimate cost of its consumers. 

3.   PR has a post-sale duty to warn consumers of diacetyl toxicity. 

In addition, a manufacturer has a post-sale duty to warn consumers of its products found 

to be dangerous after it has left the hands of the manufacturer by ñ[keeping] abreast of scientific 

knowledge, discoveries, advances, and research in the field, and is presumed to know what is 
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imparted thereby.ò  Koker v. Armstrong Cork, 804 P.2d 659, 666 (Wash. Ct. App. 1991) (holding 

manufacturer of an asbestos-containing insulation product had a post-sale duty to warn plaintiff 

of evolving evidence revealing the dangers of asbestos not scientifically known when product 

was first sold).  As in Koker, PR breached its duty to warn Sears by for failing to disclose new 

scientific findings indicating the enhanced toxicity of heated diacetyl, (R. at 3.), to which all 

microwaveable popcorn consumers would be exposed upon normal preparation.  Therefore, 

included in PRôs duty to warn Sears about diacetyl toxicity is PRôs post-sale duty to warn Sears 

about the particularly toxic effects of heated diacetyl.   

4.   PRôs duty to warn includes anticipating intended and foreseeable uses. 

 

Included with PRôs duty to warn Sears is PRôs obligation to anticipate a consumerôs 

dangerous use of its product and attach relevant instructions and warnings to prevent such 

foreseeable use.  A product warning must ñadequately communicate[] the dangers that may result 

from its use or foreseeable misuse.ò  Lewis v. Sea Ray Boats, Inc., 65 P.3d 245, 249 (Nev. 2003).  

Misuse has been defined in several ways in duty to warn cases.  Compare Ellsworth v. Sherne 

Lingerie, Inc., 465 A.2d 348, 355 (Md. 1985) (ña use not reasonably foreseeableò), and Jay v. 

Moog Auto., 652 N.W.2d 872, 882 (Neb. 2002) (ñfailure to follow plain and unambiguous 

instructionsò).  Also, a manufacturer need not foresee the exact manner in which [the injury] 

occurred to be liable, but he must ñóreasonably anticipate other uses than the one for which the 

chattel is primarily intended.ôò  Moran v. Faberge, Inc., 332 A.2d 11, 16, 19 (Md. 1975) 

(quoting RESTATEMENT (SECOND) OF TORTS § 395 cmt. k (1965).   

In assigning liability, several courts have found that a defendant failed to establish misuse 

as an affirmative defense where plaintiff sustained injury while using product in a foreseeable 

manner.  See Ellsworth, 495 A.2d at 357 (holding that a woman severely burned while wearing 
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pajamas negligently made without a flame retardant did not misuse the product when she leaned 

over an electric stove while her pockets were hanging near the burner); Moran, 332 A.2d at 13, 

17 (holding that burn injuries sustained when plaintiff poured defendantôs cologne around the 

base of a lit candle constituted a reasonably foreseeable use, even if such use was unintended).  

But see Erickson v. Monarch Indus., Inc., 347 N.W.2d 99, 109 (Neb. 1984) (holding that the 

manufacturer included proper instructions for wiring which, if heeded, would have prevented the 

type of electrical accident that injured plaintiff). 

As in Ellsworth and Moran, where the plaintiffs burns due to the flammable nature of 

their products was foreseeable, it is reasonably foreseeable for Sears to smell the aroma from the 

steam upon opening a heated popcorn bag.  In fact, PRôs advertising campaign encouraged 

consumers to ñsavor the rich, warm buttery aroma without the guilt[,]ò indicating that PR 

anticipated consumers to inhale the aroma.  (R. at 3.)  Thus, Searsô conduct can be construed as 

more than merely foreseeable, but also intended.  In contrast to Erickson, where the plaintiffôs 

failure to follow safety instructions caused plaintiffôs injury, Searsô preparation of PRôs 

microwaveable popcorn did not constitute misuse.  A plain reading of PRôs product label stating: 

ñCaution Steam: Do not place face directly over bag after opening[,]ò (R. at 3.), merely warns of 

thermal burns due to steam exposure, without revealing the latent danger of inhaling diacetyl 

emitted from the stream.  Searsô handling of the heated popcorn bag could not constitute misuse 

because the facts do not indicate that he sustained burns to the face, the very injury the warning 

suggests would be a result of the misuse of PRôs product.  Therefore, PRôs failure to warn about 

heated diacetyl caused Searsô injury, not Searsô foreseeable preparation of PRôs microwaveable 

popcorn product. 
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B.  PR Breached its Duty to Warn Sears by Failing to Provide Clear and 

Unambiguous Warning about the Inhalational Toxicity due to Diacetyl and 

Adequate Instructions For Safe Use. 

 

Having established that PR had a duty to warn Sears about the toxic effects of its product, 

PR breached that duty by (i) failing to provide unambiguous labeling that warned consumers of 

diacetyl exposure and (ii) failing to instruct consumers about the proper use and preparation of 

its microwave popcorn.  A duty to warn involves two distinct duties placed upon the distributor 

or seller: (i) a duty to provide warnings of latent dangers and (ii) a duty to provide instructions 

for safe use.  Delany v. Deere and Co., 999 P.2d 930, 938 (Kan. 2000).  A distributorôs duty to 

warn would include attaching ñwhatever information reasonably appears to be necessary to 

permit the consumer to use the product with reasonable safety.ò  Jonescue, 306 N.E.2d at 316.  

Breaching a duty becomes evident where the probability of the injury occurring coupled with the 

gravity of the harm outweighs the burden of taking adequate precautions.  See United States v. 

Carroll Towing Co., 159 F.2d 169, 173 (2d Cir. 1947).   

 1.   PRôs product label failed to warn Sears of the latent danger of diacetyl. 

The warning contained in the package labeling of PRôs microwaveable popcorn was 

inadequate to prevent Searsô injury.  For a warning to be adequate, ñit must provide a complete 

disclosure of the existence and of the extent of the risk involved.ò  Pavlides v. Galveston Yacht 

Basin, Inc., 727 F.2d 330, 338 (5th Cir. 1984).  The warning must specifically describe the 

nature and extent of the risk and injury.  Id. at 339.  Furthermore, the warning for latent dangers 

of a product intended for the average user must be legally sufficient for the ñman-in-the streetò to 

understand.  Id. at 338-339.  Finally, even if the product is not negligently designed or 

manufactured, ñthe failure to warn of hazards associated with foreseeable uses of a product is 

itself negligence[.]ò  Laaperi v. Sears, Roebuck & Co., 787 F.2d 726, 729 (1st Cir. 1986).   
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 Many courts have found liability when a distributor either failed to warn of a latent defect 

or provided an inadequate warning which caused plaintiffôs injury.  See Lewis, 65 P.3d at 250 

(warning about inhalation of carbon monoxide from an engineôs exhaust fumes characterized as 

having a distinctive odor was inadequate because inhalation of odorless carbon monoxide 

released from a generator caused the injury); see also Laaperi, 787 F.2d at 729 (smoke alarm 

failed when the defendant failed to warn of the specific danger that an electric-powered smoke 

alarm could fail if the electrical source were severed in an electrical fire); Borel v. Fibreboard 

Paper Products Corp., 493 F.2d 1067, 1104-1105 (general warnings to avoid breathing dust 

because inhalation ñmay be harmfulò did not adequately warn workers of the danger of 

contracting asbestosis, mesothelioma and other asbestos-related cancers). 

As in Laaperi, where the court found a smoke alarm defective when a fire caused by a 

short circuit disabled the alarm, PRôs microwaveable popcorn is defective for its lack of a 

specific warning of inhalational injury due to diacetyl.  Also, as in Borel where the defendantôs 

label warning against breathing dust failed to address the more serious danger of asbestos 

inhalation, PRôs warnings only cautioned about steam exposure to the face and omitted the more 

latent danger of diacetyl inhalation causing lung disease.   Sears had no idea what was really at 

stake in preparing popcorn: chronic lung disease, quality of life, and perhaps even life itself.   

Also, in Lewis, the defendantôs product instructions warned about noxious exhaust fumes 

which may contain carbon monoxide, but failed to mention the odorless, and therefore more 

deadly, carbon monoxide gas emitted from the generator which resulted in a more deadly 

prolonged exposure that killed the consumer.  Similarly, PR only made consumers aware of the 

potential for steam burns to the face.  The label was not clear and unambiguous as it relates to 

diacetyl toxicity.  As such, Sears successfully avoided significant steam burns to the face for 
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years as a consumer, unaware that the real danger in placing his face near an open bag was the 

inhalation of a toxin that would eventually cause him irreversible pulmonary injury.   

2.   PRôs product label failed to provide Sears adequate instructions for safe use.  

The duty to provide adequate instructions is distinct from a duty to warn of a product 

danger in that the former ñprescribe[s] procedures for efficient use of a product and for avoiding 

danger.ò   Boyl v. California Chem. Co., 221 F. Supp. 669, 676 (D. Or. 1963) (finding 

application instructions and remedies for toxic ingestions of a weed killer failed to instruct 

plaintiff of the potential for lethal skin absorption from laying on a treated lawn three days later).        

Many courts have analyzed whether a productôs instruction adequately informs the 

consumer of its safe use.   See Foremost, 680 P.2d at 822 (holding the manufacture and ñother 

parties in the chain of distributionò liable for failing to instruct plaintiff-decedent in the safe use 

of a benzene cleaning product which caused a fatal leukemia); Hayes, 622 So.2d at 1354 

(holding that product label for liquid cleaner was not sufficiently clear and unambiguous to warn 

police department against using it as hand cleaner). 

As in Boyl, where the court held defendant liable for plaintiffôs death because the product 

instructions failed to provide a time period after which laying on a lawn treated with weed killer 

is no longer dangerous, PR failed to define the parameters of safe preparation for its product such 

that the risk of inhalational injury due to diacetyl is eliminated.  Based on previous industrial 

studies and information learned from its experiences as a manufacturer, PR stands as an expert of 

diacetyl toxicity and could have imparted such information in its product labeling for the benefit 

of its consumers.  As in Foremost, Mao and PR have the dual responsibility to ensure that the 

final product contains adequate warnings and instructions.  However, PR, having reason to know 

of diacetylôs danger, has a distributorôs duty to attach a sufficient instruction label onto the 
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product if Mao fails to do so.  Also, in Hayes where the product label did not clearly and 

unambiguously warn of the potential for inhalational injury of a liquid cleaner used to clean 

finger-printing ink, PRôs instructions for microwave cooking and precautions against steam 

exposure fails to warn of the real danger of steam exposure: diacetyl toxicity and the potential for 

permanent lung damage.  Applying Justice Handôs formula espoused in Carroll Towing 

illustrates PRôs duty to warn Sears: the magnitude of Searsô lung injury coupled with the 

likelihood of inhalation injury due to heated diacetyl grossly outweighs the minimal financial 

burden of attaching a warning about diacetyl toxicity to the product.  See United States v. Carroll 

Towing Co., 159 F.2d 169, 173 (2d Cir. 1947).  Therefore, this Court should find PR liable for its 

failure to warn or instruct Sears of diacetyl toxicity.  

C. Holding PR Strictly Liable for Searsô Injury (1) Is Consistent with B.R.A. 

§32.64 which Holds Food Manufacturers Strictly Liable for Design and 

Manufacturing Defects and (2) Supports Sound Public Policy by Protecting 

Consumers from Dangerous Products  

 

This Court should adopt strict liability as the standard in failure to warn claims.  Then, 

this Court should hold PR strictly liable for failing to warn Sears of the danger of diacetyl which 

caused Searsô debilitating injury.  Because PR is an apparent food manufacturer as defined by 

RESTATEMENT (SECOND) OF TORTS § 400, PR is subject to B.R.A. § 32.64 which impugns strict 

liability for manufacturing and design defects.  This Court should adopt strict liability theory for 

failure to warn defects because doing so (1) maintains consistency in analyzing products liability 

cases that are otherwise governed by strict liability theory, (2) supports sound public policy of 

protecting unsuspecting consumers of dangerous products.  The inconsistency in applying both 

strict liability and negligence theory in products liability cases is highlighted by the fact that a 

failure to warn defect is essentially a design defect: ñthe missing design element [is] the failure to 

warn itself.ò  Ellen Wertheimer, Article, Unknowable Dangers And The Death of Strict Products 
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Liability: The Empire Strikes Back, 60 U. Cin. L. Rev. 1183, 1202 (1992).  Thus, Bliss law may 

lead to contradictory lower court decisions by the application of different theories to the same 

product depending on whether the claim is classified as either a design defect or failure to warn 

defect.  By preserving consistency in applying strict liability to products liability cases, a 

manufacturer who fails to warn of an existing defect should be subject to the same liability as the 

manufacturer who designs the defect.  This Court may consistently apply strict liability theory in 

failure to warn cases by (1) imputing knowledge of the defect onto the food manufacturer, 

Wertheimer, supra at 1203, and (2) allowing the law to assume that the consumer has read all 

warnings of the product, RESTATEMENT (SECOND) OF TORTS § 402A cmt. j (1965).  As a result, the 

only analysis remaining in failure to warn cases would be the adequacy of the warning itself.  

Therefore, PRôs dangerous popcorn, whether characterized as a defectively designed product for 

containing diacetyl or characterized as a product containing a defective warning, should confer 

strict liability upon PR, who failed to adequately warn Sears of the product hazard. 

Applying strict liability in failure to warn cases promotes sound public policies of 

protecting the consumer from latently dangerous products.  Strict liability had its origins in 

criminal statutes designed to induce food retailers to hold consumer safety to the highest regard, 

ñirrespective of negligence in their manufacture.ò  Escola v. Coca Cola Bottling Co. of Fresno, 

150 P.2d 436, 443 (Cal. 1944) (Traynor, J., concurring).  The primary function of products 

liability law is deterrence.  To that end, strict liability firmly places the duty to warn on the 

manufacturer and others in the chain of distribution because they are in the best position to know 

of the latent dangers of their product: the manufacturer and others in the chain of distribution.  

Strict liability also bars the affirmative defense of traditional contributory negligence, but allows 

the affirmative defense of misuse.  See Jay, 652 N.W.2d at 882.  Thus, the misuse defense 
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protects the manufacturer by properly placing liability solely on consumers who continue to 

misuse a product despite containing adequate warnings.  Meanwhile, the misuse defense 

preserves the manufacturerôs primary responsibility of attaching labels instructing for safe use 

and warning of dangers that would sufficiently alert consumers.  Also, strict liability properly 

shifts the burden on the seller who is capable of loss spreading by adjusting product costs 

gradually over time.   A seller may also assume the injury as a ñcost of production against which 

liability insurance can be obtained.ò RESTATEMENT (SECOND) OF TORTS § 402A cmt. c (1965).  

Strict liability fairly limits the burden on the unwitting consumer such as Sears who, 

without warning, was oblivious to the risk of diacetyl exposure.  By assigning strict liability to 

the least cost avoider, ñthe costs of injuries resulting from defective products are borne by those 

who place such products into the market rather than by the injured consumers who are powerless 

to protect themselves.ò  Greenman v. Yuba Power Products, Inc., 377 P.2d 897, 901 (Cal. 1963).  

In comparison, the cost for PR to add a diacetyl exposure warning to its packaging is trivial and 

certainly would have prevented Searsô injury.   Sears would not trade his health and quality of 

life as an avid marathon runner for the aroma of butter.  (R. at 2.)  Strict liability induces retailers 

and manufacturers to inform consumers of all product dangers and allows consumers to decide 

whether or not the ñdanger involved in using [a product] outweighs their utility to society.ò 

Carter v. Johns-Manville Sales Corp., 557 F. Supp. 1317, 1318 (D. Tex. 1983).   

In conclusion, this Court should affirm the Court of Appeals denial of PRôs summary 

judgment because (1) the adequacy of PRôs warning label is a genuine issue of material fact and 

(2) viewing the undisputed facts in a light most favorable to Sears, PR is not entitled to summary 

judgment where PR actually knew of diacetyl toxicity, and as an expert, should have warned 

Sears about the particularly toxic effects of heated diacetyl.   
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II.   THIS COURT SHOULD REVERSE THE APPELLATE COURTôS 

DECISION TO GRANT MAOôS MOTION TO DISMISS FOR LACK OF 

PERSONAL JURISDICTION BECAUSE MAOôS MINIMUM CONTACTS 

(1) ENGAGED IN CONTINUOUS AND SYSTEMATIC ACTIVITY TO 

SATISFY GENERAL JURISDICTION, (2) PURPOSEFULLY AVAILED 

MAO TO BLISS TO SATISFY SPECIFIC JURISDICTION, AND (3) 

REASONABLY JUSTIFIES EXERCISING JURISDICTION OVER MAO.  

 

This Court should reverse the Appellate Courtôs holding which affirmed the Court of 

Common Pleas decision to grant Maoôs motion to dismiss for lack of personal jurisdiction 

pursuant to Bliss Civil Rule 12(b)(2).  When a defendant files a 12(b)(2) motion, the plaintiff has 

the burden of proving personal jurisdiction over that defendant, Madonna v. Railing, 512 Bliss 

St. 2d 1024, 1035 (1999), and appellate review of the lower courtôs subsequent ruling on such a 

motion is de novo, Youn v. Track, Inc., 324 F.3d 409, 417 (6th Cir. 2003).  When a lower court 

bases its ruling on a 12(b)(2) motion on the written record without evidentiary hearings, the 

plaintiff only needs to make a prima facie showing to defeat the defendantôs motion.  Foster-

Miller , 46 F.3d at 145.  Under a de novo review this Court should ñconstrue [the facts] in the 

light most congenial to the plaintiffôs jurisdictional claim.ò  Mass. Sch. of Law at Andover, Inc. v. 

Am. Bar Assôn, 142 F.3d 26, 34 (1st Cir. 1998).  If the plaintiff adequately states a prima facie 

case for personal jurisdiction, a lower court may exercise such jurisdiction only if (i) the long-

arm statute of the forum state allows it and (ii) such exercise comports with the Due Process 

Clause of the Fourteenth Amendment.  Latshaw v. Johnston, 167 F.3d 208, 211 (5th Cir. 1999).   

Because the State of Blissô long-arm statute, B.R.A. §20.48, is coterminous with due 

process, the requisite jurisdictional analysis is a constitutional one.  To comport with due 

process, the forum court may assert personal jurisdiction over a non-resident defendant if the 

defendant maintains minimum contacts within the forum state such that litigation would not 
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ñoffend traditional notions of fair play and substantial justice.ò  Intôl Shoe Co. v. Wash., 326 U.S. 

310, 316 (1945), quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940). 

The Court of Appeals reviewed the Court of Common Pleasô decision de novo because 

the lower court ruled after an analysis of the extensive record of undisputed facts obtained from a 

lengthy discovery and numerous depositions.  (R. at 2.)  Because de novo review requires this 

Court to construe the facts under a light most favorable to Sears, this Court should find Mao 

within this Stateôs jurisdiction, thus making Mao strictly liable for any manufacturing and design 

defects of its microwaveable popcorn under B.R.A. § 32.64.   

A. Granting General Jurisdiction Over Mao is Proper Because Gaius Bradley, 

Maoôs Commodities Broker, Purchased Bulk Corn from the State of Bliss in 

a Continuous, Systematic, and Substantial Manner.  

 

This Court has general jurisdiction over Mao because Gauis Bradley, a commodities 

broker who regularly exports to Mao bulk corn purchased from Bliss, (R. at 4, 5.), demonstrates 

substantial, continuous and systematic activity with the forum state.  A court may assert personal 

jurisdiction over a non-resident defendant by establishing either general or specific jurisdiction.  

Mass. Sch. of Law, 142 F.3d at 34.  General jurisdiction is proper where the forum state activity 

of the defendantôs contacts are continuous and systematic, Helicopteros Nacionales de 

Colombia, S.A. v. Hall, 466 U.S. 408, 415 (1984), and may be asserted ñif the activity is 

unrelated to the suit[,]ò  Daynard v. Ness, Motley, Loadholt, Richardson, & Poole P.A., 290 F.3d 

42, 51 (1st Cir. 2002). 

1.   Maoôs purchase of bulk corn from Bliss establishes general jurisdiction. 

Several courts have held that a foreign companyôs extraction of substantial profits from 

the forum state by the use of an in-state contact establishes general jurisdiction over the non-

resident defendant.  See LSI Indus. Inc. v. Hubbell Lighting, Inc., 232 F.3d 1369, 1370, 1375 (Ct. 
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Ap. 2000) (finding that the defendant contactôs distribution of lighting products within the forum 

state which netted several million dollars in sales over several years conferred general 

jurisdiction over the defendant even if the plaintiffôs injury did not arise from the specific 

products distributed within the forum state); see also Intôl Shoe, 326 U.S. at 320 (finding that 

soliciting shoe sales within the forum state resulting in a ñlarge volume of interstate businessò as 

the basis for exercising jurisdiction over the non-resident defendant). 

The Eighth Circuit held that a plaintiff, who developed a brain tumor from an 

occupational exposure to defendantôs paint product, made a prima facie showing of the 

defendantôs continuous and systematic activity through its distributors within the forum state, 

even though the plaintiffôs injuries occurred outside of the forum state.   Dever v. Hentzen 

Coatings, Inc., 380 F.3d 1070, 1076 (8th Cir. 2004).  In addition, the Third Circuit found 

sufficient minimum contacts to establish general jurisdiction over a non-resident defendant bank 

because the bankôs forum contacts engaged in daily deposit and loan activities that were ñcentral 

to the conduct of [defendantôs] business[,]ò which represented a ñsubstantial, ongoing, and 

systematic activity in [the forum state].ò  Provident Natôl Bank v. Cal. Fed. Sav. and Loan Assôn, 

819 F.2d 434, 438 (3d Cir. 1987); accord Lakin v. Prudential Secs., 348 F.3d 704, (8th
 
Cir. 

2003) (holding that the lending activities of Prudential Securitiesô forum contacts, amounting to 

$10 million, which was ñsubstantial for the forum[,]ò satisfied minimum contacts for 

jurisdictional purposes).   

In the present case, Gaius Bradleyôs bulk corn purchases from Bliss represent continuous 

and systematic activity sufficient to establish general jurisdiction over Mao.  Similar to Dever, 

where the facts made a prima facie showing that a distributor engaged in selling defendant's paint 

products in the forum state was continuous and systematic for purposes of establishing general 
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jurisdiction over plaintiff's claim involving an out-of-state injury, the undisputed facts in Searsô 

case support a prima facie case that Maoôs commodities broker, Bradley, engaged in continuous 

and systematic forum activity by purchasing bulk corn from Bliss for eventual exportation to 

meet Maoôs microwaveable popcorn production demands.  (R. at 5.)  Therefore, Bradleyôs 

regular bulk corn purchase confer general jurisdiction over Mao on a products liability claim 

involving an out-of-state injury filed within the State of Bliss. 

As in Provident and Lakin, where the daily deposits and loans conducted by the 

defendant bankôs forum contacts were central to the bankôs business, Maoôs commodities broker 

continuously and systematically performs a function central to Maoôs flourishing popcorn 

manufacturing business: the purchase of bulk corn from the State of Bliss.  Without corn, Mao 

cannot make popcorn.  Also, as in LSI Industries, where the defendantôs forum contacts were 

responsible for accumulating millions of dollars in lighting product sales within the forum state, 

Bradleyôs bulk corn purchases within Bliss allows Mao to supply the U.S. popcorn market, the 

number one popcorn consumer in the world, by manufacturing PRôs ñLow Fat óExtra Butterô 

Microwave Popcornò brand, which represents 83% of PRôs U.S. sales.  (R. at 4, 9.)     

Further analysis distinguishes Searsô case from Helicopteros, the most recent Supreme 

Court treatment of general jurisdiction.  In Helicopteros, the court found that defendant, a 

Colombian corporation that provided helicopter transport services for plaintiff, the alter ego of a 

joint venture based in Texas, had insufficient contacts in Texas.  466 U.S. at 419.  The court 

reasoned that ñmere purchasesò of 80% of its helicopter fleet and other accessories amounting to 

$4 million paid to a Texas company over eight years did not establish jurisdiction.  Id. at 418.  

The court in Provident further analyzed the Helicopteros decision by stating that the defendantôs 

forum activities in Helicopteros were not central to defendantôs business.  Provident, 819 F.2d at 
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438.  Searsô case is unlike Helicopteros, and more like Provident, where Bradleyôs purchases of 

bulk corn demonstrated conduct that was central to Maoôs popcorn manufacturing.  Also in 

contrast to Helicopteros where the foreign defendant did not sell any products that reached the 

forum state, 466 U.S. at 409, Maoôs popcorn is distributed by PR throughout the United States, 

which includes the forum state.  For the foregoing reasons, this Court may find general 

jurisdiction over Mao consistent with the Supreme Court holding in Helicopteros. 

2.   A judicial trend warrants finding general jurisdiction over foreign defendants 

which extract substantial economic profit from the forum state. 

 

The U.S. Supreme Court has acknowledged a ñtrend é toward expanding the permissible 

scope of state jurisdiction over foreign corporations and other nonresidentsò because of the 

expansion of the national economy.  McGee v. Intôl Life Ins. Co., 355 U.S. 220, 222 (1957); 

World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293 (1980).  As Justice Brennan 

stated in Helicopteros, a court may reasonably exercise general jurisdiction over a foreign 

defendant corporation that ñ[takes] advantage of the economic benefits and opportunitiesò as an 

active participant in ñinterstate and foreign commerce.ò  466 U.S. at 423 (Brennan, J., dissenting) 

(asserting that the purchase of helicopters, training of employees, and contract negotiations 

within the forum state demonstrate both the defendantôs ñcontinuous commercial contactsò and 

other  numerous benefits from its association with the forum state).   

In response to the Supreme Courtôs suggestion to broaden the jurisdictional parameters 

for an expanding global economy, courts have found general jurisdiction over foreign defendants 

that have extracted substantial profit from the national economy, which necessarily includes a 

forum stateôs economy.  E.g., Tuazon v. R.J. Reynolds Tobacco Co., 433 F.3d 1163, 1173 (9th 

Cir. 2006) (finding that a tobacco manufacturerôs $145-240 million in generated revenue from 

the forum state demonstrated a continuous and substantial presence); see also Henry v. 




