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QUESTIONS PRESENTED

I. Did Percival Riddenbutter breach a duty to warn Allister Sears about the potential dangers of
diacetyl in its microwave popcorn when the danger was only discoverable through long-term

habitual misuse?

I1. Is personal jurisdiction over Mao Zedong proper under the long-arm statute of the State of

Bl iss when Maods tenuous connections with BI
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STANDARD OF REVIEW

The Supreme Court for the State of Bliss granted certiorari to review both the issue of
summary judgment and the 12(b)(2) motion to dismiss for lack of personal jurisdiction. Courts
review a grant of summary judgment under the de novcstandard, applying the same legal

standards that bound the district court. Midrash Sephardi, Inc. v. Town of Surfside, 266 F.3d

1214, 1222 (11th Cir. 2004); Dana Corp. v. Celotex Asbestos Settlement Trust, 251 F.3d 1107,

1113 (6th Cir. 2001).

Review of a decision regarding a 12(b)(2) motion is also reviewed under a de novo

standard. Foster-Miler, Inc. v. Babcock & Wilcox Canada, 46 F.3d 138, 147 (1st Cir. 1995).




STATEMENT OF THE CASE

I. Statement of the Facts

A. The business of Percival Riddenbutter International.

In 1948, Percival Riddenbutter International Marketing and Distributing Company
(APercival 0) began manufacturing and distribu
States. R. 4 1 1. Percival, concerned with employee safety, instituted strict safety standards in
its plants in 1983. The safety standards were a response to employee illness; the standards

consisted of enhanced engineering controls and personal protective breathing apparatus for its

employees. R.4711,R.577. Moreimportant is Percival 6s commit me
every bag carrying Percival 6s name is <clearly
mi crowave operation, and the danger associ ate
openedbag.R.313, R. 5 A& 8. Even today, Percival 06s ¢

Percival 6s commitment does not falter duri
labor costs and pressure to reduce its price per unit costs, in 1990 Percival began outsourcing its
popcorn manufacturing. R. 4 {1 1,3. Percival, now a worldwide distributor, has a portfolio of 15
brands it distributes and 22 brands for which it provides advertising and marketing services. R. 4
£ 2. Percival 6s gr owt h h er safety) evdry bag owusieontait t he e
the proper | abel with certain cautions before
currently enjoys the largest market share of microwave popcorn in the United States, and its
commitment to quality and safety will allow this trend to continue. R 4 { 2.
B. Percival 6s relationship with Mao Zedon
I n 1990, Percival | ocated Mao Zedong Manuf

Guangdong Business Support SefR\Ri6dx Mao,dompany (



Chinese company and | eading popcorn producer,
Guangdong, a Hong Kong company. R. 4 {1 3-5. Neither Percival nor Mao had direct contact
with one another. R. 4 {1 3,6, R. 6 15. Mao had limited contacts with the State of Bliss, separate
from Percival, through Gaius Bradley (ABradl e
16, R 6 14. Bradley only sold bulk corn and other agricultural products to Mao. R. 4 § 6. Mao
continuestomeetPer ci val 6s gl obal need and commitment
Guangdong. R. 4 11 3,5.

Mao meets its customersd needs by starting
and then each customer adjusts the recipe according to its needs. R. 4 § 4. Mao strictly complies
with its customersodo packaging and | abeling in
that the label contents, including warnings, be printed in English and measurements in English

units (non-metric). R. 313, 4 11 3,5, R. 51 8R. Mao, although committed to its product, can

only meet Percival s needs through their inte
C. Allister L. Searsd6 use of Percival s p
Petitioner, Allister L.Sears ( iSear so), consumed two or thr
Riddenbutterdés Low Fat, OExtra Butteryd Micro

3172.R. 18. Sears, a self-proclaimed marathon runner, consumed the popcorn as part of a low
fatdiettand Percival 6s advertisements stated that
could eat it every day and stil/| mai ntain you
without the guilt.o R. 2 A& 3 comndSearswould 3 A 2.
release the steam and place his face directly over the bag of very hot popcorn. R. 3 { 3. Percival

| abels each bag with the warning ACaution Ste

opening. o0 R. 3 A 3, R. 5 &£ 8.



Sears interacted with the warning thousands of times, and he has since been diagnosed
with bronchiolitis obliterans (ABOO0O), a disea
2 13.R.311. Scientists believe BO is caused by excessive exposure to diacetyl, an artificial

flavoring used in butter substitutes that is dangerous when heated. R. 2 1 3. R. 31 6. Dr. Rilo

Kiley, Searso6 diagnosing physician, and other
microwave popcorn was the source of his exposure todiace t y | . R. 3 &£ 7. Sear s
i ndustrial hygiene expert found | evels of dia
exposures found at a popcorn factory. R. 3 &

was caused by proper consumption of the product. Under the advice and care of Dr. Kiley, Sears
has discontinued use of microwave popcorn and his condition has stabilized. R. 3 | 7.
Il. Procedural History

Petitioner Sears is a citizen of the State of Bliss where he lives and works in the City of
Porkopolis, in the State of Confusion. R. 3 § 8. Respondent Percival is a corporation located in
the State of Bliss, with its corporate headquarters located in Losantivilled the capital city of
Bliss. R. 4 1 1. Respondent Mao is a foreign manufacturing company, located in the Hunan
Province in China. R. 3 1 3.

Sears originally brought the present action against Sears and Mao in the Court of
Common Pleas. R. 2. On July 4, 2006, Judge Niehaus found for Respondents, granting
Percivahdés omosummary judgment and Maods moti o
jurisdiction. R. 2 1 1. The court granted the motion for summary judgment because Sears
repeatedly misused the product despiterits cl
lack of personal jurisdiction was granted due to a lack of minimum contacts with the forum state.

R.712.



On May 5, 2007, the State of Bliss Court of Appeals, Thirteenth District, William
County, reversed the tri &iluetowannsiu®R 102 Mdi ng wi
court found that Percival breached its duty to warn Sears because it should have known that the
warning provided was insufficient due to the
popcorn manufacturing could cause respiratory ailments. R. 10 1 2. As to the issue of personal
jurisdiction over Mao, the court found that, although there were sufficient minimum contacts
such that Mao could reasonably foresee being haled into court in Bliss, the burden of litigating
there would be too great because Sears is able to adequately recover from Percival. R. 10 { 2.

Upon receiving the opinion from the State of Bliss Court of Appeals, Thirteenth District,
William County, Respondents Sears and Mao appealed to the Supreme Court of the State of
Bliss. R. 11. The Supreme Court granted certiorari on October 31, 2007 to decide the present

matter. R. 11.
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SUMMARY OF THE ARGUMENT

The United States has charged distributors and manufacturers with a duty to warn about
the dangers inherent in the proper use of their products. Almost a century ago, the highest court
in New York laid the cornerstone for the duty when it held that there must be knowledge of

probable danger and not just a mere possibility. MacPherson v. Buick Motor Co., 111 N.E. 1050

(N.Y. 1916). Courts building on that foundation hold that distributors must have reason to know
about dangers inherent in the proper use of their products. Neither then, nor now, have courts
contemplated imposing the duty to warn of dangers associated with long-term habitual misuse.

Promoting a duty that requires distributors to warn about tenuous possibilities offends
reasonable intelligence and promotes weak public policy. The Fourth, Eighth, and Tenth Circuits
recognize that consumer expectations play a role. Long-term habitual misuse by an ordinary
consumer does not merit recovery when distributors cannot know about the danger. Extending
the duty this far opens up distributors to limitless liability.

Notions of fair play and substantial justice require this Court to use prudence when

deci di ng iarfn staute carsceoB intérmatior@gl waters latching on to a company in
China. The Supreme Court holds that minimum contacts alone are not enough to protect against

the burdens of litigating in a distant forum. World-Wide Volkswagen Corp. v. Woodson, 444

U.S. 286,292 (1980). In a global economy, companies often never know where their products go.

Foreign companies who use third-party intermediaries may never make their presence in
the U.S. known. Hailing these companies into court violates the underpinnings of due process
and the Aspirito of fair play. This Court ha
promote fair play and substanti al j usti ce when it | imits Blissb®o
makes clear that distributors do not breach their duty to warn when consumers engage in

excessive misuse of their products.
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ARGUMENT

l. The lower court erred when it held that Percival breache d it s Aduty to wal
of diacetyl in its microwave popcorn because the dangers associated with diacetyl in
consumers only occur through unforeseeable long-term habitual misuse of
microwave popcorn.

The State of Bl i ss6 onghgdemimaleaseofdeniyu Happypr uden

Fun Ball. The Supreme Court of Bliss laid out a three-part test to establish a negligence claim
for failure to provide adequate warning. Sears must prove the following; first, Percival had a
duty to warn, second,that Per ci val failed to meet this dut.y

t he proxi mat e c dens e Happly FUSRalh 3 Bl St.i3cdh38, 401(2003).

Percival did not breach iIits duty to warn Sear
S e a r s-@rm halbitmalbmisuse was not foreseeable.
A This Court, like the majority of courts in the United States, will not allow
unforeseeable habitual misuse of a product to be grounds for recovery when
it reverses and remands because Percival did not breach its duty to warn.

As early as 1870, the highest court in New York was hard at work striking a balance

between consumers and distributor-manufacturers. Loop v. Litchfield, 42 N.Y. 351 (1870)

(holdingthat seller is not liable for injury caused by a defect consumer knew about). In 1916,

Judge Cardozo wrote f or Theremussbe knevledgootiar t when i
danger, not merely possible, but probable. It is possible to use almost anythingn a way that will

make it dangerous if defective. This is not enoughto charge the manufacturer with a duty

i ndependent MacPhensins. Buick MotorCa.clil N.&. 1050, (N.Y. 1916)

(emphasis added).

12



I MacPhersorpaves the road this Court should follow when it defines the
distributormanuf act urer 6s duty to warn.

The Supreme Court of Nebraska, in tow with most state courts, built on MacPherson

when it Haikrbtdfollovihpsain gnd ufiambiguous instructions is a misuse of the

producto and, that i n nawgMbogAutonotve, Indi, 652 MW.s e
2d. 872, 885, 886 (Neb. 2002) (citing Erickson v. Monarch Inus., 347 N.W.2d 99 (1984)).
MacPhersonal so i nformed the Restatement (Second)

manufacturer who fails to exercise reasonable care . . . is subject to liability for physical harm

i s

caused to them by its lawful useinamanner and f or a pur pResszaiofwhi ch

Torts, 8 395 (1965). Like Jay, Sears did not use the product for its lawful use or the purpose
supplied. Percival, the distributor, used reasonable care.

In Moog, Petitioner Jay, an experienced mechanic, failed on claim of negligence, misuse
is even a defense against a claim on strict liability. Jay caught a strut in his eye upon his first use
of Mo o g 6 st Jaydidindbt peecoverrbecause he misused the product. A distributor does no
breach its duty to warn when the consumer misuses it product. J ay 6 s asaicossungre
prevented recovery in negligence. Moog, 652 N.W at 880.

Jay, in a short time, misused the product as follows: first, he used the compressor
without retaining a pin, second, he used the compressor on the upper strut mount, third, he
applied a prying force on the strut assembly while the spring was compressed and the upper arms

not fixed with a retaining pin; and fourth, he failed to follow directions and warning not to use

the compressor without retaining a pin. 1d. Jay ignored fApl ainns.aond

Id. at 885.

13
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. Sears, over a | ong period of time, m
a plain and unambiguous warning.

Li ke Jay, who misused a product and failed
product. Unlike Jay, who only misused the product once, Sears misused the product several
times a day for a span of twelve years R. 3 K&
failed in negligence. Moog. at 881. Sears misused the product for twelve years. R.32.R.5 18
ThisCourt wi | | brighten the I ines of Blissd neg
did not breach its Aduty to warno Sears, who
The trial court was correct when it relied on Moog. It properly understood that Sears
interacted withtheA p | ai n an d warnirg helencogntereduheudands of times. R. 5
8, R. 6. Even if Sears did not have contact with the warning thousands of times, he should have
known that a reasonable consumer does not place his face directly over an open bag of piping hot
popcorn. Percival warns against this behavior when it places labels on its bags that state,
ACauti on St eam: Do not place face directly ov
mi sused P euctbyhabitudllppsacing hisdack directly over open bags of hot popcorn.
R. 3 &£ 3. Searsd® misuse is reason enough for
B. The lower court was correct when it held that the duty to warn was twofold;
a duty to provide warning of inherent dangers and a duty to provide
instructions for safe use, but erred when it held that Percival breached these
duties. This Court will correct the error when it reverses and remands

because Percival did not breach any duty to Sears or the ordinary consumer.

The lower court carved its misconception of this twofold duty out of Delaney v. Deere

and Company. InDelaney, t he court applied the ficonsumer ¢

product i s o6unr easonab lroystodnextegtbeyonduhat@hico nl y i f i

woul d be contempl ated by t he Dadaneduv. Degerand c ons ume

Company, 999 P.2d 930, 934 (Kan. 2000) (citing Rest. 2d of Torts, 8 402A cmt. i (1965)).
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Kansas is not alone, as the Fourth, Eighth, and Tenth Circuits have all adopted a form of the

Aconsumer e x Beegenardlhpustin\s @arktEqiipnent Co., 48 F.3d 833 (4th

Cir. 1995); Wheeler v. John Deere Co., 862 F.2d 1404 (10th Cir. 1988); Lockley v. Deere & Co.,

933 F.2d 1378 (8th Cir. 1983).

I When this Court properly construes the tedDalaneyit can hold thathe
ordi nary consumer would not contempl at
popcorn
In Delaney, Petitioner Gene used a tractor with a front-end loader to move round bales of
hay when one of the bales fell on him. The warning on the loader cautioned against using it for
round bales without a special attachment. Gene habitually ignored the warning over an eleven-
year period. Delaney, 999 P.2d at 933. The Delaney court did not determine if Deere had
breached its duty to warn, but i1t provided th
is generally understood that the duty to warn encompasses two separate duties; the duty to

provide a warning to dangers inherent in usand the duty to provide adequate instructions for

s a f e Delageg, 998 P.2d at 938 (citing Am. Law of Prod. Liab. 3d, 832.20 (1987) (emphasis

added)). These two dutie s , coupled with the fAconsumer expe
danger is not inherent in use when an ordinary consumer would not contemplate the danger and
only discover the danger through long-term habitual misuse of the product.
For twelveyears;,Sear s habitually misused Percival 0s
8. Sears, two or three times daily, would place his face directly over the bag of very hot
popcorn. R. 3 § 3. Even if Sears did it only twice a day, at a minimum, he misused the
microwave popcorn 8760 times. The dangers of diacetyl are not inherent in microwave popcorn
when used by an ordinary consumer . It is tru

dangers when used in popcorn factories, but the dangers are unknown when a consumer properly

15



uses microwave popcorn. R. 4 11, R. 5 §7. Like Deere, Percival affixed the proper warning to

its product and like Gene, Sears interacted with the warning for over a decade and still chose to

ignore it R.313,R.598. Inplainand wunambi guous | anguage, Perci
ACaution Steam: Do not place face directly ov
different occasions Sears did the exact opposite. R. 3 1 3, R. 5 1 8. In addition to the warning,

Percival labels each bag with the necessary instructions an ordinary consumer would expect. R. 3

13, R.578.

i. This Court will define the contours of adistribtimra nuf act ur er 6 s ¢
warn consumers when it adopts a form
test then reverses and remands because Percival did not breach its duty to
warn.

Striking the necessary balance between the

accomplished by adopting a Aconsumer expectat
twofold duty, laid out by the Delaneyc our t , when Perci val | abel ed e
steam: Do not place face directly over bag af

from a freshly popped bag of microwave popcorn is an inherent danger to the ordinary consumer.
The dangers of heated diacetyl are not unreasonable because proper use of microwave popcorn
leaves these dangers undiscoverable by the ordinary consumer. The ordinary consumer would
contempl ate t hat powetathagofg@iping mepdpsorn fs Bocpmperdise.r ect | y
Percival warned Sears that this behavior was not proper use. R. 313, R. 51 8. Percival did not
breach its duty to provide a warning about dangers inherenin use.

Percival met the second prong, the duty to provide adequate instructions for safe use,
when it clearly labeled each bag with the proper cook times and instructions on safe microwave
operation. R. 3 A& 3, R. 5 A& 8. Percival 6s w

puttingonebs f ace directly over a bag of recently o

16



Percival 6s adequate instructions for safe use
expectationso test and holding thatuetarci val
distributors know exactly what is required in the State of Bliss.
C. This Court will create sound public policy when it holds that Percival did not
breach its duty to warn because it did not know or have reason to know
about di a-«eenteffettsos cordsumargwho habitually misuse
microwave popcorn.
AThe duty placed on the manufacturer is th

investigations, should know of the productds

however,isnotas exacting as t hat FdewmatiMeKessog Cotp.lve manuf a

Allied Chemical Co., 680 P.2d 818, 822 (Ariz. Ct. App. 1983) (citing Carter v. Yardley & Co.,

64 N.E. 2d 693 (Mass. 1946)f or propositi on about manufactur el
Court of Massachusetts went on to hold that,

third party is I|iable for negligentwdoyhasf ai | i ng

reason t o k n o wFomniost, 630 2¢ & 828l (eitimggRest. Zi of Jorts, §

401(1968)).
I. This Court, like thé=oremostcourt, will make clear theequired level of
knowl edge a distributor must have ab
reverses and remands because Percival did not know or have reason to
know about the dangers.
In Foremost, a distributor of benzene, a chemical believed to cause leukemia, sought
indemni fication from the manufacturer because
found on a theory that distributor did not provide adequate warnings about the dangers of
benzene. Foremost, 680 P.2d at 819. Distributor argued that it did not know or have reason to

know about the dangers of benzene.ld. at 82 2. The court held that

indemnification from the manufacturer because the manufacturer is held to the knowledge of an

17



expert regarding its productso when it deci de

know about beldaté2d @itng Shal ®ihGy.ev.1Gatierrez, 581 P.2d 271 (Ariz.

Ct. App. 1978)) . The court went on to explain tha
distributor provide warning, original or supplemental in nature, when it is given information
from which a reasonably intelligent person can deduce that a danger accompanies the intended

useo f t h e lg at 828l(citimg Resd 2d of Torts, 8§ 12(1,2), 401 cmt. a (1968)).

The danger that caused Searso injury di
popcorn distributed by Percival. R. 2 1 3. R. 3§ 1. Even if the danger did accompany intended
use, Percival still did not breach its duty to warn because it did provide an original warning on its

packages that informed consumers aboutnthe

t

d

bag of hot microwave popcorn. R. 3 £ 3, R.

Steam: Do not place face directly over bag
danger that is only known through misuse, not the intended use. R. 313, R. 5 1 8. Sears

interacted with the popcorn and its warning thousands of times over a twelve-year span of

misuse. R. 3 13, R. 5 8. This Court should reverse and remand because the danger

encountered by Sears did not accompany the intended use and Percival did not know or have

reason to know about the danger.

. S e ar s-fermlhabitugl misuse of microwave popcorn offends
reasonable intelligence so much, that even a manufacturer would not and
could not know of the dangers.

Searsar gues that Percival should be held t

to be a manufacturer. Today, Percival is strictly in the business of marketing and distribution; it

halted all of it manufacturing almost two decades ago. R. 4 1 1,3. Even if this Court holds

o

n

da

5

af

t

Percival to the manufacturerds standar d, when

18



Foremost court it can reverse and remand because Percival did not know and should not have
known about the danger.
The Foremost courtexpl ai ned t hat manufacturers possess

concerning their products and that hazards are more easily discoverable because of testing and
investigation that distributors are not privileged to. Foremost, 680 P.2d at 322. In the early
19806s, when Percival manufactured popcorn, i
ill due to high amounts of diacetyl in its factories. R. 4 § 1, R. 5 7. Percival promptly took steps
to reduce illness, however, no amount of testing or investigation would have revealed that
consumers faced the same risks as factory workers. R. 4 § 1, R. 5 {7. Reasonable intelligence
would never ponder that a consumer would huff recently opened bags of piping hot popcorn two
or three times a day for twelve years.

It took Sears twelve years of misuse to discover the danger in microwave popcorn that
caused his illness. Sound public policy prohibits placing a burden on manufactures to foresee
such tenuous hazards associated with blatant misuse of their products. If this Court chooses to
hold Percival to the higher manufacturerads st
State of Bliss when it follows Foremost and holds that Percival did not know and should not
have known about the dangers associated with its microwave popcorn. This Court should
reverse and remand because Percival, either as a distributor or manufacture, did not breach its
duty to warn Sears.

1. Mao is not subject to personal jurisdiction in the State of Bliss because he does not
have minimum contacts with the State and to hale him into court there would offend
traditional notions of fair play and substantial justice.

In order to determine whether a 12(b)(2) motion to dismiss for lack of personal

jurisdiction should be granted, the petitioner has the burden of proving that jurisdiction exists.
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Youn v. Track Inc., 324 F.3d 409, 417 (6th Cir. 2003). Therefore, in the present action, Sears

must prove that Mao has met the requirements laid out by the Supreme Court for in personam
jurisdiction. The long arm statute in the State of Bliss allows the Court to collapse its long arm
analysis into a due process inquiry, thereby focusing only on the minimum contacts and fairness

aspects of personal jurisdiction. R. 6 1 1; B.R.A. §20.48.

To proceed with a proper personal jurisdiction analysis, the Court must determine
whether the respondent was actually present in the State of Bliss (the forum state) or was given

notice of the suit while physically present in Bliss. Pennoyer v. Neff, 95 U.S. 714, 733 (1878). If

respondent is not present, the modern standard allows for personal jurisdiction in the forum state
if he has fcertain mini minenanceofrhe saicdbesnotoffend h it s

6traditional noti ons o f Intdrnational ShpelCa. y. Washindtons u b st an

326 U.S. 310, 316 (1945), quotingMilliken v. Meyer, 311 U.S. 457, 463 (1940).

Mao is a foreign company located in China. R. 4 14. He is therefore, under Pennoyer, not
present in the State of Bliss for purposes of jurisdiction. He was also not given notice of the suit
while in the State of Bliss, thereby rendering Pennoyer an improper test for the determination of

personal jurisdiction in this action. The proper standard to apply is the International Shoe test

stated above.

A. Mao does not have sufficient minimum contacts that would satisfy the
requirements for personal jurisdiction.

The Supreme Court has stated thatth e ficonst i tuti onal touchston

defendant purposefully established minimum contacts in the forum state. Burger King Corp. v.

Rudzewicz, 471 U.S. 462, 474 (1985). Allowing for this minimum contacts standard protects the

defendant against the burdens of litigating in a distant or inconvenient forum. World-Wide
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Volkswagen Corp. v. Woodson, 444 U.S. 286, 292 (1980). Thus, the Due Process Clause does
not Acontemplate that a ®pasomanagaasya..ncarpote bi ndi n

defendant with which the state has no contacts,t i e s , 0 rintematidnad Shoe, 326 6.S. at

319.

Defendants have fair warning that their out-of-state conduct may subject them to
jurisdiction in a state if the defendant has purposefully directed his activities at residents of the

forum. Burger King Corp., 471 U.S. at 472, citing Keeton v. Hustler Magazine, Inc., 465 U.S.

770, 774 (1984). The I itigation must al so fAarise out

forum state. Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414 (1984)

(citing Shaffer v. Heitner, 433 U.S. 186, 204 (1977)). Therefore, it is essential that there be some

act by which the defendant has fdAputigmoseful |y
activities with the forum state, 0 tHEnsosv. i nv oK i
Denckla, 357 U.S. 235, 253 (1958). Adefendant has #Apurposefully avai
by engaging in activity that provideouiifair w
v. Track, 324 F.3d 409, 418 (6th Cir. 2003). One way in which a defendant corporation can

purposefully avail itself of conducting activities in the forum state is to place its products into the
Astream of commerce with the expectation that

s t aWald-Wide Volkswagen, 444 U.S. at 297-298. A single act of this nature can, in some

instances, be enough to satisfy the requirements for minimum contacts. Mc Ge e v . I nt 61 Li

Co., 355 U.S. 220, 223 (1957).

The mere placement of a product i nto the st

actof t he defendant pur posef ulAdah Methlilndustty€Coe d t owar

Ltd. v. California, 480 U.S. 102,112 (1987). Ju st i c e O 0 feroheCowtwhemitrhed e
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[D]esigning the product for the market in the forum State, advertising in the

forum State, establishing channels for providing regular advice to customers in

the forum State, or marketing the product through a distributor who has agreed to

serve as the sales agent in the forum stat
that the defendant may exhibit to indicate intention to serve the market in the

forum State.

Id.at112.She went on to caution that a defendant 6s
may or will sweep the product into the forum State does not convert the mere act of placing the

product into the stream into an act purposefully directed towards the forum state. Id.

This holding reaffirmed the decision in World-Wide Volkswagen that foreseeability

alone has never been sufficient for personal
Clause. 444 U.S. at 295. It is not the likelihood that a product will find its way into the forum

State that is important, but rather it is whe
Areasonably antt i pad rd at?®7h EhegGountda Hetiabpteron

Nacionales listed acts that could create sufficient contacts including; authorization to do

business in the forum State, having an agent for service of process there, performing operations

there or selling a product that reaches the forum State, soliciting business there, signing a

contract there, recruiting employees or basing them there, or owning real/personal property and

maintaining an office in the forum State. 466 U.S. at 412.

In the present case, the only contacts that Mao had with the State of Bliss were through
Gaius Bradley, the commodities broker who sold bulk corn and other agricultural products. R. 4-
5 6. However, the present claim did not arise through this relationship, so there can be no

personal jurisdiction over Mao due to the relationship with Bradley. Helicopteros Nacionales,

466US.at414( st ating that the | et agetitom mhet aaiiivs

the forum state); see also Daynard v. Ness, Motley, Loadholt, Richardson, & Poole, P.A., 290
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F.3d 42,62 (1stCir.2002) ( hol di ng t hat the ficlaim underl yi ni
out of or r el at e -stateactivitiese Mdodad o mlickch contadissvithf o r u m
Percival save his receipt of instructions co
addressed to Guangdong Business Support Services Company (Guangdong) who had located

Maobs manufacturing c @popcarmfyr Petcigal. . 4 fJBdPuicrte mi cr ow
1990, Mao had dealt exclusively with Chinese brokers and only after 1990 did the company

create minimal direct contacts with internati
regarding microwave popcorn for Percival were directly through Guangdong. R. 6 4. The

finished popcorn product was shipped to Guangdong, not to Percival, and there was no

information given to Mao that Percival would sell the popcorn in the State of Bliss. R. 6 4. The

State of Bliss Court of Appeals found that the above dealings were sufficient to establish

mi ni mum contacts, thereby overruling the Dist
the standards set forth by case precedent, however, the above contacts do not satisfy the

minimum contacts test under International Shoe. 326 U.S. at 316.

Mao has not purposefully directed his activities at the residents of Blissd he has dealt
only with Guangdong. R. 6 £ 4. Consequently,
the privileges of conducting activities with the State of Bliss and does not receive protection
from it or enjoy the benefits of its laws as required under Hanson. 357 U.S. at 253. Though the
State of Bliss Court of Appeals found that Mao should have known that his product was being
placed into the stream of commerce with the expectation that Bliss customers would buy it, the
Asahi court stated that mere placement in the stream of commerce is not enough. 480 U.S. at
112. Foreseeability that the product would reach consumers in the State of Bliss is also not

enough. World-Wide Volkswagen, 444 U.S. at 295.
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Mao has not been authorized to do business in the State of Bliss, does not have an agent
for service of process there, does not perform any operations there, has never solicited business
there on his own, never signed a contract in Bliss, never based any employers there or recruited
any employees there, and has never owned real or personal property in Bliss. Helicopteros

Nacionales, 466 U.S. at 412. The company in Helicopteros Nacionales had a great deal many

more contacts with the United States, yet the minimum contacts standard was still not satisfied in
that case, so to find it here would conflict with case precedent. I1d. The only one of the additional
acts | isted by JAsald tade thaeMa®Oniedsasthat ib designs aprotutt ey
industry standards of the forum Stated namely, microwave popcorn. This alone is not enough to
satisfy the requirement. 480 U.S. at 112. To determine otherwise would be to conflict with the

Courtodés holding in that case as well

Therefore, the Court of Common Pleas was correct in concluding that Mao did not have
sufficient minimum contacts to satisfy personal jurisdiction. The State of Bliss Court of Appeals
was incorrect with regard to this matter and should be overruled. However, even if the Court of
Appeals is determined to be correct, personal jurisdiction over Mao will not be exercised because

to do so would fAoffend traditi onlaehationd $hoeons o f

Co., 326 U.S. at 316.

B. To hale Mao into court in the State of Bliss would be Constitutionally unfair
and would offend traditional notions of fair play and substantial justice.

Once the minimum contacts issue has been resolved, the defendant has a burden to show

that jurisdiction in the forum is unreasonable. Ruiz de Molina v. Merritt & Furman Ins. Agency,

Inc., 207 F.2d 1351, 1358 (11th Cir. 2000); see also World-Wide Volkswagen Corp. v.

Woodsen, 444 U.S. 286, 292 (1980) (stating that the relationship between the defendant and the

forum State should be such that it is reasonable to require the corporation to defend the particular
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suit which is brought there). In order to decide whether jurisdiction in the forum is unreasonable,
it must be determined whether assertion of per

and subst aButgdr King Cdrpw.Rudrewie,.4d U.S. 462, 476 (1985), quoting

International Shoe Co. v. Washington, 326 U.S. 310, 320 (1945).

The Court has established a set of five factors to help determine whether jurisdiction in

the forum state is fair. World-Wide Volkswagen Corp., 444 U.S. at 292. A court should consider

the burden that a |l awsuit in the forum state
interestin adjudicating t he di spute, the plaintiffds inter
judicial systembs interest in obtaining the m

several states in furthering fundamental substantive social policies. Id. An inquiry into these
factors, deemed the AGestalt factors, o is not

collectively, are fia means of aslEketsastsrong cour t

NY, Inc. v. Alioto, 26 F.3d 201, 209 (1st Cir. 1994). A closer look into the Gestalt factors would

lead a reasonable fact-finder to conclude that haling Mao into court in the State of Bliss is

constitutionally unfair.

I To bring Mao into court in the State of Bliss would severely burden him
and make for an unfair trial.

The Court in Asahi Metal Industryst at ed t hat the Aunique burd

must defend oneself in a foreign legal system should have significant weight in assessing the

reasonableness of stretching the long arm of personal jurisdictionover nat i on al border .
at 114. In that case, Asahi, a Japanese manufacturing company, was sued in a cross-claim by a

Taiwanese company seeking indemnification. 1d. a 106. The Taiwanese corporation sought a

trial in California and the Courtheldthat t her e wer e i nsufficient con

presence in court there and that to call him in would violate traditional notions of fair play and
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substantial justice. 1d. at 116. Asahi had been required by California to travel from Japan and to
adjudicate its dispute in a foreign nation. 1d. at 114. The Court held this to be a severe burden
that far overshadowed any benefit the Taiwanese corporation would receive from adjudicating in

California. 1d.

In the present action, Mao would be required to travel from his home country of China all
the way to the State of Bliss to defend himself in a foreign jurisdiction. Like in Asahi, this
woul d create a severe burden on Mao. Juri sdi
difficultand inconve ni ent 6 t hat a party wunfairly is at a

o p p o nBunger King Corp., 471 U.S. at 478, quotingThe Bremen v. Zapata Off-Shore Co.,

407 U.S. 1, 18 (1972). To do so may deprive the defendant of his day in court. Id. at 486. To
travel to the State of Bliss for trial would be expensive for Mao and inconvenient due to the
excessive distance, the language barriers, and cultural differences. Also, because Mao is a
foreign defendant, the difficulty of obtaining witnesses and evidence for purposes of trial should

be factoredinnTer racom v. V aIFBd&5p, 564 Kth Gil. 199)a n k

Some courts have stated that a change of venue will fix the problem of substantial
inconvenience for the defendant, but in the present case it would be of no use because a change
of venue may result in substantial inconvenience for Sears. Id. at 477. Therefore, personal
jurisdiction over Mao in the present case would create a severe burden that would not comport

with fair play and substantial justice.

. The State of Blissd interest in prov
Sears is not substantial enough to warrant bringing Mao into therforu

The State of Bliss has a stake in providin

injuries inflicted by out-of-f o r u m ®aynard w. ess, Motley, Loadholt, Richardson &

Poole, PA., 290 F. 3d 42, 62 (1st Cir. 2002). Ho we v
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interest in applying its law to the controversy; even if the forum State is the most convenient

| ocat i on f oisdictibnimayistidgl betdenied nndedthe Pue Process Clause. World-

Wide Volkswagen Corp., 444 U. S. at 294. The State of BIl
judicial jurisdictionover t hose who commit torts within its
by Aproviding that a tortfeasor shall be I1iab

t o rKeetorov. Hustler Magazine, Inc., 465 U.S. 770, 776 (1984), quotingLeeper v. Leeper, 319

A.2d 626, 629 (N.H. 1974). In the present action, Percival provided the instructions for
manufacturing the popcorn and also provided t
Therefore, the proxi mate cause of Searsod inju
of Bliss has a greater interest in saving time and money by ruling only on the case against

Percival and releasing Mao due to lack of personal jurisdiction.

iii. Though Sears has an interest in recovering for his injuries, he cannot
obtain convenient and effective relief by bringingdViiato court in the
State of Bliss.

The State of Bliss Court of Appeals found
efficiently from Percival, based on the difficulty of collecting a judgment from a foreign
corporation. 0 R. hblding, /wolld need {0 lee determieed thatiSeaes hag h i s
some interest that Ai s not adequat eWoyld-pr ot ect

Wide Volkswagen Corp., 444 U.S. at 292. Sears has already chosen the forum most convenient

for him in the State of Bliss and can recover from Percival. R. 10 § 2. Therefore, the most

convenient and effective relief for him lies with Percival and Percival alone.
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Iv. Adjudicating the claim against Mao in the State of Bliss would not further
thejudicialsgt embés i nterest in efficient re

Several courts have held there to be no particular interest to the judicial system that

pushes for one jurisdictional outcome or another. Jet Wine & Spirits, Inc. v. Bacardi & Co., Ltd.,

298 F.3d 1 (1st Cir. 2002), Ticketmasterd NY, Inc. v. Alioto, 26 F.3d 201, 211 (1st Cir. 1994).

The only real interest that the State of Blis
resolution of the controversy. This can be more easily accomplished without accommodating the

burden of a foreign defendant. Therefore, the
finding that no personal jurisdiction can be exercised over Mao.

V. Social policy does not support haling Mao, a foreign defendant, into court
in the State of Bls

The last of the Gestalt factors invites courts to take into consideration the interests of the
sever al states in the nefficient judicial res

substant i Asgi Metal Industry Go.sLtd.0480 U.S. at 115. In cases such as the one

at bar, the procedural and substantive policies of the other nation affected must be considered as

well. Id. China has an interest in protecting its own citizens from the burdens of unfair litigation

overseasd especially those citizens who did not foresee themselves being called into court so far

away. Thi s, along with the State of Blissdo i
served by a careful inquiry into the reasonableness of the assertion of jurisdiction in the

particular case, and an unwillingness to find the serious burdens on an alien defendant

out weighed by mini mal Il nterest old the part of

Searsd interest in adjudicating against Ma
court finds his claims valid, then he can obtain full recovery from Percival. Forcing Mao to bear

the burden of overseas travel and litigation in a foreign nation would chill the relationship
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between Bliss and China and stunt the growth of foreign relations. Therefore, because the
burdens on foreign relations and the fact that Sears has a minimal interest compared to the severe
burden on Mao, personal jurisdiction over Mao offends traditional notions of fair play and

substantial justice

CONCLUSION

Percival did not breach its duty to warn because Sears because Percival did not have
Aireason t o Kk n oterd habitbabmisuseenacrowade pdpaorn vgas dangerous.
Personal jurisdiction over Mao Zedong is unconstitutionally unfair because he does not have
minimum contacts with the State of Bliss and to hale him into court there would offend

traditional notions of fair play and substantial justice.

For these reasons, Respondents respectfully request that this Court overrule the Court of

Appeal s6 deci si on t aryjaigmenyon thehissue ofbweach ob duty ando r

summ

affirm the Court of Appeal sé grohpertonalof t hel2(Db

jurisdiction.

Respectfully submitted,

16R

Attorneys for Respondents

29



